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Introduction 


The general need for the understanding of usiil al-fiqh: 


The Islamic revival of this century, and the inroads it has made in the last 
two decades, have placed the Muslim world, its history and culture, bac 
into academic focus. Researchers have been especially interested in Islamic 
law (Shari ali)! perhaps because, as Hamilton Gibb put it, throughout the 
centuries it has served not only as the master science but also as the most 
effective agent of change in the social order and the community life of 
Muslims. More than any other factor, it has sa guarded the social fabric of 
Islam through the political vicissitudes of our times 
someone wants to understand Muslims, their history and culture, Islamic law 
is more than a starting point. To understand Islamic law properly, however, 
we need to understand its structures and foundations (usiil). Because the 
in par- 


This suggests that if 


methodology of Shariah jurisprudence is so unique, secular 


ticular need to grasp how different it is from other legal traditions. 


What is ugiil al-fiqh? 


The word usiil is the plural of asl, literally, ‘root’. In conjunction with the 
word fiqh the phrase — usiil al-fiqh — refers to a science developed by Islamic 
scholars. This science represents the theoretical basis of the Shariah, Figli 
may be defined as the understanding of the principles by which the 
mujtahid derives practical Shariah rulings from their particular and valid 
premises: 


‘Principles’ includes the absolute propositions (qadaya kulliyyah) whose 
rules may be applied to numerous subjects. One such principle is, “The 
absolute order [amr mutlag] implies duty [wujūb]. This is an absolute provi- 
sion because it may be applied to all absolute commands, such as ‘And offer 
prayers and give alms.” and ‘O you who believe! Fulfil [your] obligations. 
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These absolute commands (‘offer’ and ‘fulfil’) that are not accompanied 
by any external or internal evidence may be included in the principle by 
which we may recognise rulings, in this case, with respect to the duty of 
offering prayers, giving alms and fulfilling obligations. 

Another principle is that ‘Absolute forbiddance [nahy mutlaq] implies 
prohibition [tahrim]'. It also represents an absolute proposition because all 
absolute forms of prohibition, which are not accompanied by any external 
or internal evidence, may be included in it. The following verses explain 
the concept further: ‘And do not approach the orphan’s property, except to 
improve it; "There is no compulsion in religion’;'* *O you who believe! 
Let not a nation scoff at another nation, it may be that the latter are better 
than the former.’ 

All forms of prohibition (taliim) in these verses may be included in that 
principle by which rulings are recognised. Therefore, in the preceding 
verses the ban implies the prohibition against mismanagement of orphans’ 
property, the prohibition against forcing non-Muslims to accept Islam and 
the prohibition against scoffing at othe: 
“by which a mujtahid derives practical Shariah rulings’ means that these 
principles are the tools with which a mujtahid reaches Shari‘ah rulings and 
derives them from their premise: 
*a mujtahid excludes all those who are not qualified and who have not 
reached the level of mujtahid.* This means that only certain kinds of people 
can undertake legal reasoning (ijtihdd) and derive legal rulings from valid 
premises. 


ions. 


ulings’ (hukm, pl. ahkām) means here the assertion of something for 
something. Accordingly the statement: “The sun risen or it has not risen" 
is a ruling, because it contains an assertion about the rising or non-risi 
the sun. 


The deduction of rulings may be achieved by three general methods: 
(1) through reason (‘aql) as in ‘the one is half of two’, ‘the whole is bigger 
than a part of it. These rulings are termed as ahkâm ‘aqliyyal; 

(2) through natural feeling and senses such as knowing that fire burns, ‘These 
rulings are termed (ahkām hissiyyah); 

(3) through authoritative texts. These rulings are termed ahkam shar iyyali, 
such as rulings that the prescribed prayers are obligatory, that usury and 
adultery are forbidden, etc. 

) The principles of usiil al-figh are concerned with the third kind of rulings. 
This is restricted by the attribute ‘shar‘iyyal’ in order to distinguish it from 
alikám ‘agliyyah and ahkam hissiyyah. These principles are established in order 
to help a mujtahid derive alikam shar iyyah* from their valid particular premises 
——“from their valid particular premises’ — a premise in a particular proof 
relating to certain questions arising from the verse ‘Forbidden to you [for 
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food] are dead animals.“ This verse is a premise because it is related to 
the particular question of eating the flesh of animals who have not been 
slaughtered according to the rules of the Shariah and indicates the ruling 
that pertains to this question. The premise is valid when it relates to a par- 
ticular question and is based on the sources of the Shari al which are repre- 
sented in a universal and general proof? The word ‘valid’ excludes all 
sources of law which are not based on the Qur'ün and the Sunnah. 

——— particular differentiates between specific and general (universal) 
proofs. From this definition wsiil al-fiqh may be seen as the aggregate of legal 
proofs which, when acquired properly, guide a mujtahid to legal judgements 
and help him derive legal rulings from their particulars." 


The difference between the scholar of usiil al-fiqh and the scholar 
of figh 


A scholar of uil al-fiqh (usiili) studies the Qur'an, the Sunnah and other 
universal and general proofs. He must determine whether or not they 
provide general, specific, absolute or qualified indications, commands or 
prohibitions. A scholar of usil al-fiqh must reach certain conclusions and 
suggest general rules accordingly. For example, when determining the 
indication of general provisions mentioned in authoritative texts, one may 
conclude that all unspecified general provisions include all that which is 
applicable. "Thus, the scholar would state the principle that “The general 
provisions, when not specified, fully include all that which is applicable’, 

Similarly, a scholar of usiil al-fiqh may study all the commands mentioned 
in the Qur'an and the Sunnah. If he concludes that these commands, when 
unaccompanied by any internal or external evidence, imply duty (wujtib), 
he would state the principle: "The absolute order [amr mutlaq] implies duty 
[wujūb] when unaccompanied by any evidence which might change that 
implication’. 


When the scholar studies the prohibitions mentioned in authoritative 
texts, he concludes that all prohibitions, if unaccompanied by any internal 
or external evidence, imply tali. With this conclusion the following 
principle is deduced: "The absolute ban [nahy mutlaq] implies prohibition 
[fahrim], when unaccompanied by any internal or external evidence that 
might change that implication’. 

This method allows the scholar of usiil al-figh to set forth principles which 
help the scholar of figh derive legal rulings from particular premises. When 
a scholar of figh wants to know the ruling on a certain matter, he applies 
the principles of usi al-figh to particular proofs in order to discover their 
implications. 


For example, if the scholar of figli wants to know the ruling with respect 
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to prayers, he has first to search for a particular proof relating to prayers. 
This search must offer many verses and the Prophet's sayings on prayers. It 
must include the words: ‘And offer prayer.’ In this verse the scholar must 
identify the command to perform prayer and apply the usiil al-fiqh principle: 
‘The absolute order [amr mutlaq] implies duty [wujib]. In the end he must 
conclude that the command implies duty (wujūb), and therefore rule that 
prayer is obligatory (wajil). 

From the previous discussion it is clear that scholars of usiil al-fiqh study 
universal and general proofs and dedu 


e from them general rules which help 
scholars of figh to deduce legal rulings from particular premises. 


Relation of usiil al-fiqh to other sciences 


Because all the Islamic sciences have the same roots and the same objective, 
they are interdependent, and borrow from and rely upon each other. The 
science of usiil al-fiqh is no exception. It is methodologically similar to other 

al Islamic sciences. The following are some examples: 

(1) The Quranic disciplines are similar in methodology in areas like: 

(a) interpretation (ta’wil), as opposed to the obvious or literal meaning of 
words; 

(b) abrogation of legislation (nasikh wa mansiikh); 

(c) the non-standard recitations of the Qur’in and the rules for them. 

(2) From the Sunnalr's disciplines we may find similarity in methodology 
for the following subj, 
(a) the transmission of hadith and its classification; 

(b) the criteria for narrators of hadith (jarh wa ta dil). 

(3) The disciplines of scholastic theology (“ilm al-kalām) are similar in 

methodology on the question of whether it is the Shariah itself or reason 


which decides what is right and what is wrong, whether such knowledge 
can be acquired before revelation. 

(4) Among the dis 
on the particu 


iplines of figh, usiil al-fiqh offers many examples based 
s of fiqh (fi 


(s) The disciplines of the Arabic language are methodologically similar in 
the following areas: 


(a) the rules basic to language; 
(b) the classifications of words as either metaphorical or literal; 
(c) etymology, synonymy, generalisation, specification, indication. 

Besides these, usiil al-fiqh benefits and derives much of its elementary 
output from logic. Moreover, usiil al-figh demands the logical rigour of 
inductive reasoning for valid conclusions, evidences for claims, the proper 


method of refuting contrary arguments, the principles by which words 
convey their meanings. 
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The importance of usiil al-fiqh and its development 


The importance of the science of usl al-figh lies in the fact that it repre- 
sents the foundations upon which the whole structure of Islamic law is built. 
It is concerned with the rules that are used in ‘building’ legal rulings from 
their particulars, i.e. underst: 
actions and activities. 

rly days of Islam, none of these rules was written down. The first 
mujtahids exercised ijtihād because the pure Arabic language they spoke 
rested on natural rules. However, the early I 
urgency to systematise these rules. 

The need for such rules arose when Islam expanded to non-Arabic speak- 

ing areas and when many non-Arabs entered Islam. It was then that un- 
grammatical speech appeared. The understanding of Arabic, and, therefore, 
the understanding of the sources of the Shari'ah of these new Muslims was 
inadequate and insufficient. Moreover, many people unqualified in legal 
reasoning (ijtihad) began working in that field. All these factors prompted 
Islamic scholars to systematise the rules that every ‘faqih’ needed in ijtihad. 
The objective of these rules was to help mujtahids in their deduction of legal 
rulings from the Shari‘ali’s source-texts, to prevent them from errors and to 
spare them the accusation that the laws they formulated were arbitrary. 
(d. 204/820) was one of the first scholars to collect'* and draft rules. 
i, various scholars adopted one of two different approaches to 
this science. The first approach was that of the Hanafis, who formulated 
their theory in the light of the practical application of the Shariah to rele- 
vant issues and according to rulings established by previous jurists. The other 
approach was that of the Shafi't mutakallimiin, who based their theories on 
general proofs (Qur'an and Sunnah), without looking into their application 
to relevant issues, According to them, every theory supported by a reliable 
proof was confirmed, whether that theory agreed or disagreed with rulings 
established by previous jurists. 


anding God's judgements concerning human 


In the e 


amic scholars felt no great 


The real development in usiil al-fiqh occurred in the fourth century of the 
Islamic era, when it took its final shape, and when the 1 


in authoritative 
works in the field were written. The books later written were, basically, 
elaborations of these works. 


The branches of usiil al-fiqh 


This science is primarily concerned with Islamic legal logic, its precondi- 
tions and lingui: It also focuses on agreed sources of Islamic law, namely, 
the Qur'an, the Sunnah, consensus and analogy. 
the Shariah (istilisin, istislah, istişhāb), 1 


nd the disputed sources of 
soning, indicating preference 
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in cases of apparent conflict between legal proofs, following a specific school 
of legal thought (taqlid). 


The importance of the linguistic principles of usiil al-fiqh 


One of the most important branches of usiil al-figh is the study of language. 
Linguistics includes principles relating to the way in which words convey 
their meanings, and to the clarity and ambiguity of words and their inter- 
pretation. The knowledge of these principles is essential to the proper 
understanding of the authoritative texts from which the legal rulings of 
Islamic law are deduced. Unless these texts are correctly understood no 
ruling can be deduced from them 

Linguistic principles are especially important when a given text is not 
self-evident, or when an apparent conflict between texts appears. From these 
principles a mujtahid may distinguish the speculative from the definitive texts 
and categorise clear and unclear texts (meanings). In cases of disagreement, 
the preference is for clearer or less ambiguous texts (meaning). A proper 
implementation of these principles in legal reasoning ensures intellectual 
rigour in sensitive areas where human beings must uphold the command of 
God (the only true Lawgiver) and speak in His name. From an Islamic 
perspective, human reasoning in a system of law which originates in divine 
revelation, is an arduous, complicated affair. Therefore all precautions need 
to be taken, and no effort spared in reaching the ruling intended by the 
Lawgiver. Usil al-fiqh linguistic principles are focussed on this difficult 
process. 

The importance of these principles may be summarised as follows: 
(a) They are essential to mujtahids for distinguishing between speculative and 
definitive meanings and for categorising these meanings so that that which 
is clearer may be given precedence in case of a conflict. 
(b) They provide powerful support for the mujtahid in his legal reasoning, 
especially in the case of conflict between legal proofs in Islamic law. 
(c) They provide understanding of words whose interpretation is a major 
cause of disagreement among Muslim jurists ( fugaha"). 


(d) They help in better understanding the legislation of Islam and Islamic 
law in general. 


The objectives of this research 


(1) To show that the deduction of legal rulings from authoritative texts 
should rely on scientific methods of interpreting these texts, and to show 
the value of these methods in understanding and maintaining correct Islamic 
concepts. 
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(2) To bring to light some ‘tools’, developed by Islamic scholars, used in 
deriving Shari ah laws. 

(3) To show the main similarities and differences between the two 
hools in usiil al-fiqh (Hanafis and Shafi'is) and their approach to 
these principles. 

(4) To show some of the methods used in Islamic legislation. 

(s) To provide English speakers with a better understanding of the sources 
of Islamic law. 


dominant s 


1, In Islam Shari'ah (Islamic law) transcends society. ‘In the beginning what Allah created 
was a pen [galam], then Allah ta álá ordered the pen to inscribe everything that could happen 
until the Day of Judgement’ (Abū Dawitd, Sunan, no. 4700); and amongst that which the pen 
wrote was the Sharah. According to Islam the Shari'ah was revealed to messengers before 
Muhammad. Muhammad was the Seal of the Prophets’ who received its final form. The main 
sources of Shariah are the Qur'án and the Sunah. Both were revealed in pure and literal 
Arabic. 

2. Gibb, Mohammedanism, pp. 9-11 

3. Khallif, “Im Usil al-Fiqh, p. 12; Khudari, Usiil al-Figh, p. 12; Sha‘bin, Usil al-Fiqh 
al-Islami, p. 6. 

4. For more details on the subject of ijtihdd and mujtahid, the readers may refer to books 
of usiil al-figh. 

5. The Shari'ah rulings are inherently concerned with all aspects of human life. Their rele- 


vance is as follows 

(à) Rulings concerned with human actions and activities like prayer, fasting, trading, reli- 
gious endowment, writing a will, etc. The rulings related to these activities are called ahkām 
amaliyyah. 

(b) Rulings concerned with beliefs — such as belief in God, His messengers, His books, etc. 
‘These rulings are called alim i'tigadiyyah. 

(c) Rulings relating to the purification of human souls — such as the 
obligation to be truthful and trustworthy, and the prohibition against lying, betrayal, cheat- 
ing, etc. These rulings are called aliam akhlāqiyyah. 

The science of usil al-fiqh is concerned only with rulings on human actions and activities. 
fied by the attribute ‘amaliyyah (practical), thus excluding 


"This is why these rulings are q 
ahkām i‘tigadiyyah and ahkām akhlagiyyah. 
6. Qur'án, V:3. 

7. There are univer 


J, general and comprehensive proofs. These include the main sour 
of the Slari ah, the Qur'an, the Sumali and other sources based upon these two main sources 
like consensus (ijmd’) and analogy (giyd). These universal proofs may be either general (imm) 
or specific (khäss); these in turn may be commands (am), prohibitions (nahy), absolute (mutlag) 
and qualified (muqayyad). 

8. Razi defined usiilal-figh considered per se as the aggregate of 
When studied properly, it leads either to a firm grounding for a Shariah ruling, or at least a 


ind evidence. 


reasonable assumption concerning the manner by which such proofs are deduced and the 
status of the adducer (al-Mahsal fi “Im Usil al-Fiqh, 11:94). 

9. Qur'an, 143. 

10, Qur'ün, Vir. 
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1i. Qur'ün, V2. 

12, Qur'an, Il:25 

13. Qur'in, XLIXa1. 

14. Moreover, Hanafi methodology derived the rules of usil al-fiqh from particulars of figli 
Cri). 

15. Some may argue that Arabic linguistics cannot be classified as an Islamic 
fact is that all other Islamic sciences are based on the Arabic language and studies relating to 
it. In short, Arabic is the main tool of Islam and therefore may be regarded as an Islamic 
science, Moreover, it is difficult to distinguish between Islamic and non-Lslamic sciences 
because every science which agrees with human nature and which benefits human beings and 
does not go against natural laws is "Islamic science" 


PART I 


The Methods of Textual Indication 
On Legal Rulings 
(Turuq Dalàlat al-Alfaz ‘ala al-Ahkam) 


Introduction to the Hanafi Approach to 
the Methods of Textual Indication 


Deriving legal rulings from the authoritative texts of the Qur’in and the 
Sunnah would be impossible without a clear understanding of these texts. It 
is often difficult to understand the true meaning of an authoritative text 
because of the shades of meaning that are suggested at different levels. 

Every text imparts its meaning through letters, signs and allusions; or 
by logical implication without which the text would be incomplete. 
Every meaning indicated by the text' must be stated and interpreted 
A scholar concerned with the interpretation of a text has the responsibility 
of uncovering all its possible meanings, and of employing every method 
of interpretation that is linguistically acceptable. A failure to uncover 
any of these meanings undoubtedly means that the text cannot be imple- 
mented. 

This is why scholars of ugiil al-fiqh have been studying the problem of 
textual indication in legal rulings. They concluded that a text from which 
rulings can be derived may be understood through methods of indication‘, 
Hanafi jurists present four of these: 

(a) explicit meaning, 

(b) meaning indicated by signs and allusions, 

(c) meaning arrived at by the logical and juridical purport of the text, 

(d) logical and necessary meaning without which the text would remain 
incomplete and fail to achieve its purpose. 

Due to the above reasons, Hanafi jurists like Dabbüsi and Bazdawi* 
suggest four types of textual implications: "ibárat al-nass (the explicit meaning), 
isharat al-nags (the alluded meaning), dalalat al-naşş (the inferred meaning) 
and iqtida'al-nass (the required meaning). They arrive at these conclusions 
by dividing a text’s indication in a ruling into two categori 


(a) The indication made by words which can be either intended or 
not. If it is intended by the speaker (i.e. where indication represents the 
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principle or subsidiary theme of the text), it is termed ‘ibarat al-nass (the 
explicit meaning). If it is not directly intended by the speaker, then it is 
termed ishārat al-nas; (the alluded meaning). 

(b) The indication which is not derived from the text itself, but is under- 
stood either linguistically or legally (according to Shari'al). When it is 
understood linguistically it is termed dalalat al-nass (the inferred meaning 
when understood legally (according to Shari“ah) it is termed igtitida’ al-nass 
(the required meaning). 

Hanafis also divide textual expressions in relation to their indication of 
meanings into four categories: 

(a) that which gives explicit indication of meaning, 

(b) that which indicates meaning by signs and allusions, 

(c) that which indicates meaning according to the logical and juridical 
purport of the text, 


(d) that which indicates meaning according to logical implication, 
without which the text would be incomplete and fail to achieve its 
purpose. 

The highest level of indication is "ibarat al-nass (the explicit meaning or 
immediate meaning). Next is isharat al-nass (the alluded meaning), which is 
followed by dalálat al-nass (the inferred meaning). Lastly there is iqtid@’ 
al-nass (the required meaning). According to this order the higher level of 
indication is more authoritative and would, in cases of conflict, take prece- 
dence over thos 


versions which represent lower levels of implied indica- 
tions which are detectable in the text. The same ruling has to be applied 
when two apparently contradictory text 

Hanafi jurists 


are in question, 

assume that all other indications - like the opposite mean- 
ing (mafhiim al-mukhdlafah) and, in some cases, adopting the qualified 
(muqayyad) from the absolute (mutlaq) - are incorrect. 

As we have seen the Hanafi madhhab classifies texts and their meanings in 
terms of the method (or manner) of the text’s indication of meanings into 
four types: ‘ibarat al-nass, isharat al-nass, dalālat al-nass. and iqtidd? al-nass. This 
division is based on the degree of textual explicitness. The first type is "ibarar 
al-nass. 


NOTES 


1. It is important to note that rulings derived from all these meanings are considered, in 
the Hanafi madhhab, as rulings derived from the apparent meaning of the te: 
(giyas). (Sarakhsi, Uil al-Saraklisi, 1:236) 

2. Muslim jurists maintain that the application of the explicit meaning of the text and the 
application of the text's spirit and logical meaning are obligatory duties (wajil) (Khallaf, ‘In 
Usil al-Fiqh, p. 143). 


not by analogy 
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3. ‘The following methods are intended to encourage rational inquiry in the deduction 
ondly, they provide Muslim jurists with guide- 


of legal rulings from authoritative texts. 
lines as to how one may reach legal rulings from lar premises. 
4. Bukhari, Kashf al- 8. Sarakhsi, Usi Sarakhisi, 1 
5. Bukhari, Kashf al-Asrar, 1:28; Tafikzint, Sharh al- Talwil “alā al- Tawdili, 1130. 


CHAPTER 4 


The Explicit Meaning 
(Ibarat al-Nass) 


The linguistic definition of ‘ibdrat al-nass 


“Ibarah refers to whatever the speaker articulates and the listener hears. It 
may also refer to a written passage.' Na: plicit, declared, manifest. In the 
religious sciences of Islam, this is a technical term. The root means ‘to raise’, 
‘to elevate something so that it is visible to all’, It also refers to an author’ 
original text. In the technical vocabulary of ugiil al-figh, nass refers to the 
text of the Quran or hadith which is adduced as justification for a legal 


ruling.* 

In ‘iharat al-nass and other constructions to follow, n. 
of the Quran or hadith. In this usage it is more general than just its 
reference to the apparent or the explained. 


; refers to the text 


The technical definition of ‘ibarat al-nass 


Some Hanafi scholars have defined ‘ibarat al-nass as follows: 

Bazdawi stated, "The argumentation by the explicit meaning ('ibarat al-nass) 
is acting according to the apparent meaning that the speech is stated for." 
Sarakhsi said, “The established [ruling] according to the explicit meaning is 
that ruling which agrees with the context [of the statement]. This [ruling] is 
normally understood as the subject of that text even without thinking." 

From these definitions and from the examples mentioned by Hanafi 
jurists we may define ‘ibarat al-nass as the immediate meaning of the words 
that is intended to provide such ruling no matter whether it represents the 
principal theme and purpose of the text or a subsidiary theme or themes. 
From this definition we can see that the major condition for ‘ibārat al-nass 
is that the expression deliver an immediate meaning or meanings that come 
to mind without further consideration, Therefore, a single text may contain 
more than one meaning, and all these meanings may be counted as 'ibarat 
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al-nass whether the meaning represents the principal theme and purpose of 
the text or a subsidiary theme or themes.’ The important thing is that the 
meaning or meanings derived from the text should be apparent. This point 
is made clear in the examples that follow. Neither the reason for the reve- 
lation (sabab al-nuziil), the possibility of specification of meaning (taklisis) or 
abrogation (naskh) play any role in indications (dalalah) distinctly from nass, 
mufassar or muhkam. 


Examples of 'ibarat al-nass 


Every authoritative text relating to legal rulings is an example of “ibarat 
al-nass, because the Lawgiver has delivered these expressions in order to 
convey meanings and rulings. Because every text relating to legal rulings 
has at least one apparent meaning which represents the purpose of the 
text, examples of ‘ibarat al-nass seem to be numerous. This is all the more 
obvious if we remember that all apparent meanings of the text represent 
"ibárat al-nass whether they are a principal or subsidiary theme of the text.^ 

(a) The Qur'ān states: ‘Allah has permitted trade and forbidden riba’ 
|usury]." 

Two meanings are distinguishable in this verse and both represent a ruling: 

(1) Trade is permitted and usury is forbidden. 

(2) There is a difference between trade and usury, because the former is 
permitted and the latter is forbidden. 

"These two rulings are different from the point of view that the former is 
subsidiary, while the latter is the principal theme and purpose of the text". 
Nonetheless, this difference has no effect in relation to "ibárat al-nass, and 
both rulings derived from this text are indicated by “ibarat al-nass (the explicit 
meaning) of the text.” This is because both rulings are deduced from the 
apparent meaning of the text and the deduction does not require any 
additional effort or ijtihad. 

(b) The Qur'an states: ‘And if you fear that you shall not be able to deal 
justly with the orphan-girls, then marry other women of your choice, two 
or three or four. But if you fear that you shall not be able to deal justly [with 
them], then only one...""” 

This verse provides a few apparent meanings: 

(1) The legality of marriage, indicated by ‘then marry other women’. 

(2) Limiting polygamy to a maximum of four wives when there is no fear 
of injustice. This is indicated by ‘then marry other women of your choice, 
two or three or four’. 

(3) Remaining monogamous for someone who fears that polygamy may 
lead to injustice. This is indicated by: ‘But if you fear that you shall not be 
able to deal justly [with them], then only one’. 
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All these rulings, as we have seen, are clearly indicated by the apparent 
meaning of the text. These rulings and meanings, however, are not the whole 
principal theme and purpose of the text. The reason for revelation (sabab al- 
nuziil)'' indicates that the second and third rulings are the purpose for which 
this verse was revealed, while the first represents a subsidiary meaning, In his 
discussion on the sabab al-nuziil of this verse, Tabari asserted that some people 
feared committing injustice against orphans and did not fear committing 
injustice against women. Therefore, this verse came down as a warning 
against injustice to women. Men were not to take more than four wives, and 
if they fear that they may commit an injustice then only one. 

Hasan and Dahhak held that this verse abrogated the customs of the 
jahiliyyah and early Islamic period, when men married as many women as 


they wanted. 

Therefore limiting polygamy to a maximum of four wives, and ir 
on monogamy if polygamy risked injustice, carried two meanings. These 
two meanings are the main purpose of the text, while the legality of 
marriage is the subsidiary and incidental meaning. Despite this difference all 
three meanings and the rulings are ‘ibarat al-nass. This is because all of them 
are ‘apparently indicated’ by the text itself and their understanding from the 
text required no additional effort. 


sisting 


The indication of “ibarat al-nass 


The majority of Hanafis maintain that the indication of "ibarat al-nass is 
definite (qar i) ifanother indefinite indication, based on a reliable proof, does 
not exist." 

Ibn Rahawayh maintained that ‘ibarat al-nass sometimes indicates 
indefinite meanings (zanni al-dalālah). This opinion seems to agree with 
the previous one, because it probably suggests that "ibarar al-nass indicates 
indefinite meaning when another meaning based on a proof emerges. This 
is exactly what the majority of scholars maintain, But, when speaking about 
indication of “ibārat al-nass, they mean it in a general sense — i.e. before 
indefinite indication emerges. 


The value of "ibarat al-nass 


The legal adherence to ‘ibarat al-nass should be strict obligation (wajib) and 
an implementation of its meaning.“ 
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3. From the explanation of Bukhāri it is clear that he means by "what the speech was 
stated for’ both the main meaning, which was the reason behind its delivery, and other appar- 
ent subsidiary meanings (Bukhari, Kas srr, 1:68). 

4. Sarakhsi, Usiil al-Sarakl 

In Principles of Islamic Jurisprudence (p. 125) Kamali considered *ibürat al-nasy a meaning, 
cludes subsidiary meanings, 


inglish Lexicon, 10:2797-9: 1:193: 


029 


that represents ‘the principal theme and purpose of the text’ and 
This is obvious from his conclusion: "But the first and the last are subsidiary and incidental, 
Whereas the second and the third represent the explicit themes and meanings of the text, that 
is, the "ibirat al-nass. It seems that he confused nus; and ‘ibavat al-nays, claiming that ‘ibavat 
al-naşs is related to uas; as the principal theme and purpose of the text, Therefore, his view of 
ilirat al-nass is inconsistent with the Hanafi madhhab. For the Hanat madhhab, all the apparent 
meanings of the text are regarded as "ibirar al-nass, whether the t the principal theme 
This view is reflected in the statement of 


represe 


and purpose of the text or a subsidiary theme. 
Bukhari, the famous Hanafi scholar of niil al-fiqh. "The indication of words, in relation to the 
methods by which they imply their meanings, may have three forms 

(1) To indicate a meaning which represents the original purpose [magstid 
hen marty [other] women of your choice, two or 


| of the text like 


the number in the following verse: 
three, or fou 


(2) To indicate a meaning which does not represent the original purpose [magsitd asli] of the 
text, such as legality of marriage in the previous verse. 


(3) To suggest a necessary meaning of affirming something valid despite the statement that 


the payment is unlawful. 

Bukhari concluded: ‘Now that you know [what we have mentioned above], it should 
be explained that in this case “the purpose” means that the word indicates its meaning 
unreservedly [mutlaq], whether it was the original and essential intention or not,’ (Bukhari, 
Kashf al- Asrár, 1:68). 

Mayhawi confirmed what Bukhari stated: * 
than that which is revealed for that particular reason, as in the ca 
in the case of nass is original and essential intention and purpose, while in the c: 
al-nass it can refer to either the original purpose or otherwise, Therefore if someone argues 
for the legality of marriage by relying on the verse”...then marry [other] women of your 
choice, two or three, or four...”, he would be relying on "ibirar al-nass — although it is not 
nas; [explicit] but zahir [apparent] meaning, It must be clarified, however, that mags in this 
verse is the number mentioned." (Nasafi, Kashf al-Asrár, 1:374). 

According to. Kawrini ‘ibdrat al-nasy is "everything! understood from the words of the 
Qur'an or Samah (Kawrani, Sharl, Mukluasar, p. 63; Badshih, Taysir al-Taluir, 1:86-87). 

6. Thus, the commands to perform certain prayers, to give alms, to observe the fast during, 


he purpose in this case has a wider meaning, 
se of nass. The purpose 
se of "ibárar 


dan, to perform pilgrimage, to enforce the prescribed penalties (ludiid) for certain 
nces, etc. — all have indicated those rulings by the method of 'ibirat al-nass. 

7. Qur'an, 1:275. 

3. This verse was revealed for the purpose of denying the claim of similarity between trade 
and usury. It was not revealed in order to explain the ruling of both of them. This is obvious 
from the verse itself (‘That is because they say: trading is just like ribi [usury] ) and from the 
reason for revelation (sabab al-nuziil) of this verse. (Ibn Kathir, ‘Tafsir al- Qur'an al Azim, 437). 
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12. Sarakhsi, Usiil al-Sarakhsī, 1236-2: ri, Kashf al-Asri 
to note that Hanafi scholars agree that the definite meaning (qaf al-dalalah) has wider 
existence of a possibility based 
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significance than its apparent linguist 
on a proof’, (Tal arh al-Talwil ‘ald al-Tawlili, 1:35-36, 130-131. 
13. Ibn Rahawayh, Hashiyar al-Raliwayh, I: 
14. Khallaf, “In Usi al-Fiqh, p. 143. 


CHAPTER 2 


The Alluded Meaning 
(Isharat al-Nass) 


ic definition of ishdrat al-nass 


The linguis 


Isharah refers to gesture, sign, symbol, signal, indication, hint, allusion. In 
Arabic rhetoric the word has acquired the technical meaning of ‘allusion’.' 
Nass in usiil al-fiqh refers to either Qur’an or hadith as a text.* Therefore, 
the construction ishārat al-nass has to do with a text from the Qur'àn and 


the hadith. 


The technical definition of isharat al-nass 


Hanafi scholars have offered similar yet inconsistent definitions of ishārat 
al-nass. Thus Dabbüsi defined it as ‘That which is established by allusion is 
neither required nor conveyed by the speech context. However, ishārat 
al-nass is indicated specifically by the apparent [meaning] without increa 
ing or decreasing its meaning." Bazdawi maintained that ishürat al-nass ‘is 
that which has been composed through language, although it is not in the 
subject matter of the context or the text. Moreover, it is not apparent in all 
aspects’. About ishárat al-nass Sarakhsi said: “What is established by allusion 
is not the purpose [of the text]. It can, however, be understood by con- 
sidering the meaning of the word without increasing or decreasing that 
meaning." 

From these definitions, one may conclude that isharat al-iass is the word's 
indication of a ruling which is not intended, and the text was not transmit- 
ted for this purpose. The text, therefore, embodies a necessary inference 
which accompanies the meaning, and this represents the principal theme 
and purpose of the text. The alluded meaning is not apparent in all aspects. 
It imparts, however, a rational concomitant meaning which is reached 
through further analysis of the signs detected in the text. Because this is a 
necessary though not an intended meaning, the indication of the text's 
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meaning is by allusion (ishdrah) and not by the explicit method ('ibarali)* 
The alluded meaning is sometimes easily detectable in the text. However, 
sometimes, in order to obtain it, further investigation may be required. 
Moreover, the scholars who carry out this investigation have different levels 
of understanding and different abilities to detect alluded meanings. What is 
discernible to some may not be so to others? This is why disagreements 
arise whenever alluded meaning is taken as a proof for a ruling. 

Some scholars have argued that the alluded meaning cannot be taken as 
a proof for a ruling.* Their opinion is rejected by the majority of schol. 
arat al-nass is correlated with the 


who maintain that the indication of is 
apparent meaning, It is acceptable as a proof if the correlation (al-talézum) 
with ibarat al-nass is evident. Many rulings can be derived and proved by 
alluded meaning, and searching for the latter should not cause difficulties. 
Establishing a correlation with the explicit meaning should not tempt the 
mujtahid into exaggerating. Moderation in this kind of study is required, 
since an exaggeration in the quest for alluded meanings can lead a mujtahid 
in the wrong direction. Islam tends to take the middle ground in every- 
thing. The Qur'an states: “Thus We have made you a middle nation [justly 
balanced], that you be witnesses over mankind.” Therefore, a moderate 
approach to the search for alluded meanings is required as well. 

The correlation between the explicit meaning and allusion can either be 
apparent or hidden. This is why scholars say that understanding ishdrat al-nass 
can sometimes be achieved quickly, and at other times deeper ijtihād is 


necessary. 


Examples of ishārat al-nass 


(a) The Qur'an states: ‘It is made lawful for you to have sexual relations 
with your wives on the nights of the fast...""^ The explicit meaning (‘ibarat 
al-nass) here is that sexual relations with wives in the month of Ramadan, 
from the sunset to daybreak, is permitted. In the same time it indicates by 
alluded meaning (isharat al-nass) that if by person is in state of janābah, this 
will not violate his fasting. This follows from the fact that sexual relations 
are permitted any time at night. Therefore, ifa person has intimate relations 
in the last portion of the night, he will have no time for ritual ablutions 
before daybreak and would enter the time of fasting in state of jandbah. Based 
on this the ruling is that such a person may start fasting in that state, then 
wash and continue the fast. This ruling is based on textual allusion (ishārat 
al-nass). 

(b) The Qur'n states: “The mothers shall give suck to their children for 
two whole years — those who desire to complete the term of suckling. But 
the father of the child shall bear the reasonable cost of the mother’s food 
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and clothing," This verse indicates by its explicit meaning ('ibürat al-nass) 
that the maintenance of mothers and their children is the fathers’ duty. The 
pronoun ‘his’ (lahu) clearly confirms that no one else but ‘the father’ bears 
this obligation. This ruling is understood from the apparent meaning of the 
text. Because the apparent meaning is the reason for which this text was 
;.'^ However, the textual allusions (ishārat 
alysis of the signs 


revealed it is termed ‘ibdrat al-nas. 
al-nas3) of this verse, which are derived through further a 
detectable within the text, indicate many other rulings. Thus:^ 

(1) The child’s descent is solely attributable to the father and the identity 
determined with reference to the father. Based on unanimous consensus 
(ijmá'), the pronoun ‘his’ (lahu) does not indicate ownership. Therefore, the 
child is related to the father through descent only. 

(2) If the father belongs to a tribe the child follows no matter which tribe 
the mother belongs to. 

(3) Supporting the child is the father's duty alone; no one shares this duty 
with him because the child is his. 

(4) When in dire need, the father may take what he needs from the wealth 
of his offspring without permission and without any obligation to return 
UM 

(s) The father may not be punished if he commits a crime, for which a 
hadd is prescribed, against his child. Therefore, the father would 
not receive capital punishment if he killed his child," nor would he be 
ccusation of fornication against his 


punished if he put forward a slanderous 
child.'7 

All these rulings follow from the 
utable to the father. These meanings do not represent the principal or 
subsidiary theme or purpose of the text expressed as ‘ibarat al-nass. However, 
sary inference and represent meanings which are the 


et that a child's descent is solely attrib- 


they embody a nece: 
inevitable consequence of that attribution by way of isharar al-nass. 

(c) The Qur’in states: ‘So pass over [the Companions’ faults] and ask 
[God] to forgive them, and consult them in affairs." The explicit meaning 
('ibürat al-nass) of the text ‘and consult them in affairs’ indicates chat commu- 
nity affairs must be conducted through consultation (shiira), The alluded 
meaning, however, requires the creation of a consultative body in society 
to facilitate the consultation as required by the explicit meaning (‘ibarat al- 
nass) of the text. 

(d) The Qur'an states: ‘And We have enjoined on man to be dutiful 
and kind to his parents, His mother bears him with hardship and she brings 
him forth with hardship, and his bearing and weaning are thirty months..." 

Through its expl ning (‘“ibarat al-nass), this verse indicates the 
favour, grace and kindness of parents towards their children — the context 
indication. At the beginning of the verse God 


of the verse confirms tha 
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commands children to be kind to their parents because of their kindness to 
them. Then He explains the reason for kindness to the mother who bears 
her child with hardship and brings the child forth with hardship. 

"This verse indicates by textual allusion (ishārat al-nass) that the bearing of 
a child lasts at least six months, since another verse states that weaning i 
two years: ‘His mother bore him in weakness upon weakness; and his wean- 
ing is in two y — be thankful to Me and to your parents, for unto Me 
is the final destination.” Therefore, if both the bearing and the weaning 
are thirty months and the weaning alone is two years, then the bearing lasts 
six months. This alluded meaning (ishárat al-naşş) remained hidden for the 
majority of the Companions until “Ali discovered it,” 

(e) The Prophet said about the poor: ‘Give them enough so they will not 
need to beg on this day.” 

From this tradition Sarakhsi deduced a few legal rulings. The first one is 
based on the explicit meaning ('ibarat al-nass) while others are based on the 
alluded meaning (ishdrat al-na: 

(a) The duty (wajib) to give zakāt al-fitr to the poor on the day of Eid. 
This meaning is explicit and it is the principal theme and purpose of the 
text. Therefore, it is ‘ibarat al-nass. 

(b) This is the duty of wealthy people, because enrichment cannot come 
except from someone who is rich himself. 

(c) Zakat al-fitr should only be given to the needy, because only the 
needy, not the rich, can be enriched. 

(d) Zakat has to be distributed to the poor before going to the Eid prayer, 
so that the needy do not have to beg and can attend the prayer with a clear 
mind, knowing that family members have enough to eat that day. 

(e) The time when donation of zakat al-fitr starts is daybreak, because ‘the 
day’ is the time between daybreak and sunset. 

(f) Zakat al-fitr may be offered in any form because the aim is enrichment 
through any kind of goods. Therefore, money may be given instead of 
barley, dates, etc. 

(g) It is at al fitr to be given to a single person, 
because it is easier this way to enrich the poor for a day. 

(h) ‘On this day’ alludes to the Eid festival for both the poor and the rich. 
It is a festival for the poor as well, so long as they atisfied. They will be 
happy if they are enriched that day so that they do not need to beg. 

Sarakhsi derived all these meanings and rulings from the textual allusion 
(ishārat al-nass). He concluded that plenty of meanings in this text and other 
authoritative texts are justified by the following tradition: "The gift 
bestowed upon me is comprehensive eloquenc 


more appropriate for zal 
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The indication of isharat al-n 


Sarakhsi maintained that the ishdrat al-nass alternates between definite (qaf‘i) 
and indefinite (zanni), depending on the circumstances and position of the 
expression. According to Sarakhsi, it alternates between the two only in case 
when the meaning may be either real or metaphorical; otherwise it is 
definite.** This opinion is accepted by other early scholars like Bazdawi 
and Bukhári.^ Some later scholars maintain that ishara is like ‘“ibara — both 
have a definite meaning. They considered that cases where ishdrat al-uass 
had indefinite meanings were the only exceptions to the general rule. 
These exceptions cannot change the general rule because their causes are 
idental.7 

Sarakh opinion seems preferable to that of the Hanafi scholars. 
Therefore, if isharat al-nass supposes another meaning based on a reliable 
proof, its indication would be indefinite (zanni al-dalálali); otherwise it has 
a definite meaning (qat i al-dalalah). 

Nonetheless, while Hanafi scholars have agreed that definite meaning 
(qat i al-dalalali) means ‘the non-existence of a possibility based on a proof 
and that the general meaning when restricted becomes indefinite (zanni 
al-dalalah),** their disagreement on ishdrat al-nass, previously mentioned, 
does seem to be without any influence on legal reasoning (ijtihad). 


in 


The value of isharat al-nass 


The effect of the textual allusion (ishárat al-nass) is similar to that of the 
explicit meaning (‘ibarar al-nass), because them indicate obligation, unless 
there is reliable evidence suggesting otherwise. Therefore, legal adherence 
to ishdrat al-nass, according to Islamic law, should be strictly obligatory 
(wajib).^ 


Conflict between "ibarat al-nass and isharat al-nass 


The majority of scholars maintain that "ibárat al-nas; indicates a definite 
meaning, while ishdrat al-nass may indicate either definite or indefinite 
meanings. The fact that ishārat al-nass can be indefinite gives “ibarat al-nass 
preference in the case of conflict with ishārat al-nass. Moreover, even when 
both indicate a definite meaning, 'ibarar al-nass has priority because its 
indication is the main or subsidiary purpose of the text in contrast to ishdrat 
al-nass, This is due to the fact that the meaning intended by the speaker is 
stronger than that which is not intended by the speaker. Therefore, in the 
event of a conflict between ‘ibarat al-nass and ishdrat al-nass the former would 
have preference, as in the following example: 
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The Qur'an states: ‘but the father of a child shall bear the reasonable cost 
of (the mother's) food and clothing." This verse impinges on many rulings 
by both ‘ibarat al-nass and isharat al-nass. By studying the signs detectable in 
the text, Hanafi scholars have derived a number of rulings based on textual 
allusion.*' Amongst these rulings is that the father's sole duty is to support 
his child because the child is his. Consequently, when in dire need, the 
father has the right to be supported by his son and has preference over 
other relatives. If the son, for example, cannot support either of his parents, 
the father has preference over the mother because the father was solely 
responsible for supporting his son, so that when the father needs support, 
his need is favoured. 

This ruling is derived from textual allusion (ishárat al-nass). However, it 
is in conflict with the hadith where a man asks the Prophet who he should 
prefer for good companionship. The Prophet replied that he should give his 
mother the highest priority. The father was given only fourth place. The 
first three were all reserved for the mother. 

This tradition indicates by its explicit meaning (‘ibarat al-nass) that the 
mother has preference over the father. Since the meaning derived from 
'ibárat al-nass is stronger than that derived from ishdrat al-nass, giving 
preference to the ruling is obligatory, based on ‘ibarah (that the mother has 


more right to be supported), above the ishārah (which suggests that the father 
should be given preference). 
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CHAPTER 3 


The Inferred Meaning 
(Dalalat al-Nass) 


The linguistic definition of dalalat al-nass 


Dalālah refers to sign, indication, mark, denotation, notion; word significa- 
tion or indication of meaning which may be of three kinds: a) complete 
correspondence (mufabaqah) (thus insün indicates an animal endowed with 
reason); b) partial inclusion (tadammun) (thus insán indicates a being endowed 
with reason); c) a necessary idea attached to the meaning, in the mind 
(iltizam) (thus insán indicates a being capable of knowledge).' 


The technical definition of dalalat al-nass 


Hanafi scholars have defined dalalat al-nass as follows. Bazdawi offered his 
definition while referring to its meaning. He defined dalālat al-nass in this 
fashion: ‘What the inferred meaning establishes is obtained by the linguistic 
meaning of the text, and not by legal reasoning or deduction." Sarakhsi 
offered a similar definition: ‘What the inferred meaning establishes it does 
so linguistically by the composition’s meaning not by rational deduction.” 
Bukhari offered a more specific definition of dalalat al-nass: * Dalàlat al-nass 
is understanding the unpronounced from the pronounced by the context 
and purpose of speech.'* 

From these definitions one may conclude that dalálat al-nass is the indi- 
cation of the text that the ruling is valid for another instance, because both 
of these instances have a common effective cause (illa). This may be 
explained as follows. 

Linguistically, speech sometimes indicates a ruling on an instance the 
effective cause of which calls for such a ruling. The effective cause of this 
instance is so simple and the ruling so obvious that their comprehension 
does not depend on study and legal reasoning (ijtihad). However, there is 
another instance about which God offers no ruling, but where the same 
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effective cause, which was the reason for the first legislation, exists in the 
second instance too. Under these circumstances the suggestion comes to 
mind that the ruling for the second instance, about which the Legislator was 
silent, is the same as for the instance for which the ruling was originally 
intended. This suggestion, is not the result of legal reasoning or analogy, 
but of linguistic understanding. This suggests that the same ruling covers 
both instances — what is pronounced and that about which the text is silent.* 

In contrast to the explicit meaning ('ibárat al-nass) and the alluded mean- 
ing (isharat al-nass), which are both indicated through words and signs in 
the text, the inferred meaning (dalalat al-nass) is derived from identification 
with the effective cause of the ruling (‘illat al-hukm), common to both the 
explicit meaning (‘ibarat al-nass) and the meaning derived through inference 
(dalālat al-nas3). The same ruling is extended because both instances share a 
common meaning (an effective cause) which is obviously mandt al-hukm. 

As previously mentioned, this shared meaning should be so obvious (i.e., 
linguistically understandable) that anyone who understands the language 
should understand it without recourse to legal reasoning (ijtiliüd) or further 
reflection. It would be daldlat al-nass, whether the unpronounced (maskür 
anh) is equivalent or preferable (awla) to that which is pronounced (mantiiq). 

Therefore, when the explicit meaning (ibarat al-nass) indicates a ruling, 
and from the same meaning one understands that that same ruling is valid 
for another instance that has not been mentioned, this indication is called 
dalalat al-nass. 

A ruling based on dalélat al-nass may be established linguistically, rather 
than on legal grounds through ijtiliád or through deduction. This is due to 
the fact that the comprehension of the effective cause in an unpronounced 
(maskūt anh) ruling is based on the knowledge of the language only.” 


Examples of dalalat al-n 


(à) The Qur'an states: ‘And your Lord has decreed that you worship none 
but Him. And that you be good to your parents. If one of them or both 
attain old age in your lifetime, say not to them a word of disrespect, nor 
chide them but address them in terms of honour. And lower unto them the 
wing of submission through mercy, and say: My Lord, bestow on them 
Your mercy, as they brought me up when I was small.’” 

By the explicit meaning (‘ibarat al-nas3) this text obviously forbids 
utterance of the slightest disrespect to parents (‘Say not to them a word of 
disrespect’). By its explicit meaning it places a duty upon a child to treat his 
parents kindly with high respect and honour — ‘but address them in terms 
of honour. And lower unto them the wing of submission through mercy.” 

From the perspective of the Arabic language, the effective cause for the 
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prohibition against uttering the slightest word of disrespect to parents is the 
avoidance of offending them, and the need to cherish and respect them. if 
such a slight offence as speaking with disrespect is forbidden, the inferred 
meaning (daldlat al-nass) suggests that other forms of offensive behaviour = 
like beating, cursing etc, — are implicit in the text and, therefore, specifically 
forbidden. They are forbidden because the effective cause for the prohibition 
applies to them equally.* The š 

which offend the parents are forbidden may be inferred from the previous 
text by anyone who understands the language, although other offences are 


not specifically mentioned. This because the inferred meaning (dalālat 
al-nass) is so obvious th: 
ing and reflection. 


(b) The Qur'àn state: ‘And divorced women shall wait for three menstrual 


: 2 nat oncé at 
periods [before remarri ge] and it is not lawful for them to conceal idis 
God has created in their wombs, 


fact that all forms of abusive words and acts 


A R “a al reason- 
at it is understood without recourse to legal reaso 


if they believe in God and the last day. 

This verse indicates by its explicit meaning (“ibārat al-nass) that a period 
of waiting before remarriage is obligatory for a divorced woman. However, 
from the viewpoint ofthe Arabic language, the effective cause for this ruling 
is establishing whether the woman carries a child from her former husband 
or not. In this way paternity will not be confused when she remarrie This 
effective cause exists in every kind of separation between husband and wife, 
whether the divorce is by khul? or the death of che husband. In all these 
cases women have to wait the prescribed period, like the divorced wife 
mentioned in the verse — the text indicates this ruling by its inferred EE 
ing (dalalat al-nass). All cases of separation share this effective cause, as 
indicated by the explicit meaning ('ibarat al-nass) of the previous verse. , 

(c) The Qur'an state: ‘Verily, those who unjustly eat up the property of 
orphans, eat up only fire for their bellies, and they will be burnt in a blazing 
Fire!’ a? 

The explicit meaning of this verse is that the unjustified ‘eating up’ of the 
property of orphans is forbidden (harām). It forbids guardians and RR 
from using orphans’ Property for their own personal gain. The effective 
cause of this prohibition (the protection of orphans’ property and fear for 
its ruin and waste) may be understood by anyone who ündestanus fhe 
language. By way of inference, this ruling is extended to ro) 
where the effective cause for protecting orphans' property is ident em. 
An example of this is financial mismanagement that involves Sio pasom 
benefit and yet causes the loss and destruction of orphans pr ae 
Although the previous verse does not indicate different ways iere i. 
destruction may be caused, these ways are nevertheless equally f: i pus 
Therefore, any act which causes the destruction or loss of orphans' property 
falls under the same prohibition. 
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(d) The Qur'àn states: ‘Forbidden to you [for marriage] are your mothers, 
s, brother's daughters, 


your daughters, sisters, father’s sisters, mother's 
sister's daughter 

The explicit meaning of this verse clearly indicates that marriage with 
one’s sister, one’s father’s sister, one’s brother’s daughter, one’s 
is forbidden. The cause for the ruling holds for other rela- 
tives not mentioned in the verse — e.g., grandmother and grandchildren. 
They are even closer relatives than the children of one's brothers and 
sisters. Therefore, the previous text forbids marriage with the sisters of 
ather and mother by explicit meaning (‘ibarat al-nass) and forbids 
marriage with grandmothers by inferred meaning (dalalar al-nass). Also, the 
children of one's brothers and sisters are forbidden by explicit meaning 
(barat al-nass) and grandchildren are forbidden by inferred meaning (dalalat 
al-nas: 


sister’s 


daughter, etc. 


one's 


The indication of dalālat al-nass 


Early Hanafi scholars like Bazdawi and Sarakhsi'* did not consider whether 
the indication of dalālat al-nass is definite (gaff) or indefinite (zanni), but 
explained the difference between daldlat al-nass and qiyas. Sarakhsi discussed 
this very issue. For example, in the case of daldlat al-nass, understanding the 
effective cause common to both what is pronounced (maritiiq) and what is 
not unpronounced (maskit ‘anh) depends entirely on knowledge of the 
language. In analogy, however, understanding the effective cause common 
to an original case (maqis "alayli) and a subsidiary (a new) case (maqis) requires 
certain specialised abilities from the mujtahid. This difference means that the 
effective cause, in the case of dalālat al-nass, can be understood by scholars 
legal knowledge (fiqahā’) and others with a knowledge of the 
language only; while in the case of analogy the effective cause can be under- 
stood only by scholars with legal knowledge 

Some later Hanafi scholars,'^ however, considered whether the indication 
of dalalat al-nass is definite (gaf i) or indefinite (zanni). On this ground they 
divided dalalat al-nass into qaf'T and zanni. 

(T) Dalalat al-nass as definite (qar 7) indication is when the intended mean- 
ing is known with certainty. Its certainty comes from the positive indication 
of the ruling, in a literal sense, and in this respect known with certainty. 
"Thus, this ruling is valid for the instance which has not been mentioned, if 
both instances have a common cause. Therefore, the common meaning 
between what is pronounced and what is not is known with certainty. This 
is clear from the following example. 

The Qur'an states: ‘Among the People of the Book is he who, entrusted 
with a qinfár," will readily pay it back; and among them there is he who, 


who poss 
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entrusted with a single silver coin, will not repay it unless you constantly 
stand demanding.” 

The first part of this verse certainly indicates, although it is not a literal 
utterance, that the trustworthy repays whatever he is entrusted with. This 
conclusion is based on the fact that trustworthiness is the intended mean- 
ing in ‘paying back’. There is no doubt that someone who is trustworthy 
with a great amount is trustworthy with a smal] amount; he will pay it back 
when required. The inferred meaning, in this case, is certain because the 
intended meaning (trustworthy) is common to what i pronounced (iantiiq) 
and what is not pronounced (maskitt “anh). 

The second part of the verse makes the same reference to treachery. A 
treacherous person will betray even with a small amount. This 
a literal utterance. If he betrays trust with a small amount, no doubt he will 
do it with a greater amount also. This is indicated with certainty by the 
verse, although it is not a literal utterance. This inferred meaning is certain, 
because the intended meaning (treachery) is certain to be common to what 
is pronounced and what is not pronounced. 

(2) Dalalat al-nass gives indefinite indication (zanni al-dalalah) when the 
effective cause of the ruling literally uttered is not known with certainty, or 
because the effective cause does not exist, in a certain way, in what is un- 
pronounced, since another meaning may be intended. 

Therefore, the common meaning (the effective cause) between the 
pronounced and that which is not pronounced is not known for certain 
because another meaning is possible, too. This is clear from the following 
example. 

Abü Hurayrah narrated that a man came to the Prophet and said: ‘I am 
ruined, O Prophet of God!’ The Prophet asked: ‘Why?’ The man answered: 
‘I had sexual relations with my wife during a day of Ramadan.’ ‘Can you 
afford to free a slave?" The man replied: ‘No.’ ‘Can you fast two months 
continuously?’ “No.” ‘Can you afford to feed sixty poor people?’ The man’s 
answer was again negative. Then he sat down and the Prophet brought him 
a stem ofa date and said: ‘Give this in charity.” The man exclaimed: ‘Is there 
any one poorer than me to give charity to? By God, there is no house in 
greater need than ours anywhere in the vicinity.’ The Prophet smiled 
widely, his back teeth visible, and said to him, ‘Go and feed your family"? 

The explicit meaning (ibarat al-nass) of this tradition is that penance 
obligatory for someone who deliberately has sexual relations during a day 
of Ramadan, because the Prophet clearly ordered the person who did so to 
pay penance. Behind this ruling was a serious offence against fasting and an 
omission of its basic element (rukn) through sexual relations. Eating and 
drinking during the day in the month of Ramadan are also serious offences 
and give rise to the same ruling as for sexual relations (a ruling based on the 


meaning has 


= i ana t 
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explicit meaning), since eating and drinking violate the basic element (rukn) 
of fasting. 

The second conclusion is based on the inferred meaning Therefore, the 
same penance is obligatory for someone who has sexual relations in the day 
and who deliberately breaks his fasting in other ways, such as by eating 
or drinking, etc.?? The first ruling is based on the explicit meaning (‘ibarat 
al-nas;), while the second is based on the inferred meaning (dalalar al-nass). 

The effective cause for the obligation of penance, as previously mentioned, 
is violating the basic element (rukn) of fasting — namely, abstinence from 
anything that may spoil the fasting. However, this conclusion is not certain, 
since the Prophet may have ordered the man to do that particular penance 
because he had violated the basic element in that particular way, sexual 
relations." This is why the effective cause in this example is indefinite 
(zanni). Therefore, the inferred meaning, which suggests that the penance 
is obligatory in this case, is indefinite (zanni). This fact, however, does not 
prevent this meaning from being the inferred meaning (dalalat al-nass) or 
the ruling being derived from it. This is because the main condition for the 
inferred meaning is for it to be achievable through knowledge of the 
language without the need for further thinking and investigation. 

One may conclude that this certainty is based on the fact that the effec- 
tive cause, which is common to both what is pronounced and what is 
not pronounced, is certainly known. In the case of zanni al-dalalah, the 
effective cause is not known with certainty, because another meaning is also 
supposed to be the effective cause. 


Legislating punishments and penances according to daldlat al-nass* 


Both the legislation and execution of punishments in Shariah are sensitive 
issues. They are considered to be the sole prerogative of the Divine. Being 
so, they must be based on authoritative texts that are sound and clear, 
and cannot be carried out if there is the slightest doubt about their legal 
validity, or if they lack requisite conditions. Ibn al-Mundhir stated: “There 
is a consensus amongst all the scholars I know that punishments [hudūd] are 
averted by doubts.”*! The well-known rule amongst Muslim judges is that 
‘a wrongful non-punishment is better than a wrongful punishment’. 

In general, the Hanafi madhhab legislates punishments and penances by 
dalalat al-nass.** However, when the indication of the inferred meaning is 
indefinite, scholars differ about the ruling based on such a proof. The 
following are some examples which bring to light the differences between 
different schools of law and even within these schools of law. 

(a) The Qur'an states: "The women and men guilty of illicit sexual rela- 
tions flog each of them a hundred times."5 This verse indicates by the 
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explicit meaning ( ibarat al-nass) the ruling which states that adulterous men 
and women should be flogged.** Moreover, it indicates by the inferred 
meaning (dalalat al-nass) that the same punishment applies to sodomy. 
Hanafi scholars themselves, however, disagree about the ruling on 
sodomy. Abü Hanifah maintains that the punishment for homosexuals is 
ta‘zir, while his disciples Abū Yüsuf and Muhammad b. al-Hasan 


haybàni maintain that their punishment would be the same as that for 
7 


al 
adulterers. This, too, is the opinion of Shafi‘, 


Aba Yüsuf and Muhammad established the ruling on homosexuals by 
dalalat al-nass. They argued that the effective reasoning for prohibiting 
adultery is that it involves ‘putting the sperm into a forbidden and desired 
place’. This meaning is even more true of sodomy, because the latter implies 
‘an abnormal place’ and its inviolability is all the more important. The 
only difference between the two is the name of the place, which does not 
prevent sodomy from sharing the same meaning (the effective cause) with 


adultery. 

Abi Hanifah differentiated between zinā and sodomy on the grounds of 
effective cause. In zinā he sees activity that distracts man both in practi 
and result. To him, adultery unlike sodomy can produce illegitimate 
children with almost no status. They have no lineage or supporting father. 
In sodomy, such a result (effective cause) does not exist, since no children 


can result. 

As previously mentioned, both the legal rulings and the verification of 
their punishments are viewed in Shariah as very delicate matters. Therefore, 
the rulings supported by inferred meaning, when its indication is indefinite, 
rest on a weak proof. 

This is why those scholars, who extended the punishment for adulterers 
to homosexuals, supported their opinion, besides the inferred meaning, by 
other proofs. They normally mention the verses which rebuke sodomy and 
inform about the punishments of homosexuals in older times.** They also 
invoked traditions: ‘If the man approaches the man they are adulterers’; 
and ‘Kill those whom you find acting like the people of Lat” both the active 
and passive.’ In another narration this tradition contains: ‘and stone that 
which is active and that which is passive.” 

It seems that scholars do not regard the inferred meaning (dalālat al-nass), 
when its indication is indefinite as a strong proof by which the ruling for 
homosexuals can be established. This is probably why they would rather 
support their opinion by other reliable proofs. 

One may observe that the inferred meaning, when it gives an indefinite 
indication, is not a proof which can establish punishments. This is inferred 
from the fact that the prescribed punishments (did) are precluded by the 
slightest doubt relating to any requisite condition. This is supported by 
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the fact that the inferred meaning (dalalat al-nass) when its indication is 
indefinite, carries such a suspicion. 

(b) Regarding penance, the Qur'àn explains the case of a believer who 
kills another believer in error: ‘And whosoever finds this [the penance of 
freeing a slave] beyond his means, he must fast for two consecutive months 
in order to seek repentance from God.” 

‘The Muslim schools of law? disagree 
fi'is maintain that the effective cause for this 
ruling is the restraint and the prevention of killing. This meaning is more 
appropriate in the case of murder, Therefore, penance in this case is established 
by the inferred meaning, Sháfi'is argue that if the penance is obligatory in 
the case of manslaughter, where there is no intention of killing, itis worthier 
and more deserving for such a penance to be introduced and obligatory in 
consis- 


bout the effective cause in the 


penance for manslaughter. Shi 


is 


the case of murder where there is such an intention.” Thi 
tent with and appropriate to restraining someone from killing another. 
Hanafis, Malikis and Hanbalis maintain that the effective cause in the case 
of manslaughter, indicated by the explicit meaning, is correcting the careles 
ness displayed by the person who committed the error which led to the death 
of a human being protected by the law. The penance was not prescribed in 
order to prevent or restrain people from killing because a person who has 
committed an error is not considered a person who has committed a sin, The 


Prophet stated, ‘God has, indeed, disburdened from my followers errors, 
forgetfulness and that which they were forced to do against their wishes.’ 

The majority of scholars, therefore, have concluded that the effective 
cause present in ma 
a major sin and its crime is greater than manslaughter. Moreover, putting 
carelessness to rights by penance in minor crimes does not mean that 
such a penance is appropriate for a greater crime. Therefore, penance as 
expiation for murder may not be established. 


islaughter is not present in murder, because murder is 


The value of dalalat al-nas. 


The effect of the infe 


ed meaning (dalalat al-nass) corresponds to the effect 
of the textual allusion (ishárat al-nass). This means that both indicate the 
definite (qafi) meaning if there is no proof which suggests otherwise. 
The only difference between them emerges in cases of conflict... Therefore, 
the adherence to dalalat al-nass should be obligatory. 


Conflict between dalàlat al-nass and ishārat al-nass 


The inferred meaning and the textual allusion seem to be at the same level 
of strength and value, because both have a definite indication if a reliable 
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proof does not suggest otherwise. In both, the indication is taken from the 
understandable meaning of the text, its spirit and notion by relying on 
linguistic knowledge, rather than on legal reasoning and deduction. 

Despite this equality, the textual allusion has priority in the event of 
conflict with the inferred meaning.?^ 
meaning the ruling is indicated by the word itself by way of compliance. In 
the case of the inferred meaning the ruling is based on acquaintance with the 
effective cause, which was the motive for the ruling. Although this acquain- 
tance relies on knowledge of the language, and the indication is given by the 
text itself (as in the case of the alluded meaning), they are not the same. This 
is because in the alluded meaning the indication comes through the mean- 
ing which was a motive for the ruling in the explicit meaning and through 
acquaintance with its realisation in that which is not mentioned (maskiit ‘anli). 

"Therefore, the alluded meaning is indicated directly by way of com- 
pliance and the inferred meaning is indicated through a medium which is 
the effective cause. And what is indicated without a medium is stronger than 
what is indicated through the medium. This i why the alluded meaning is 
preferable to the inferred meaning in cases of conflict. 

An example of this conflict is the legislation of penance for murder. The 
Qur'an states: ‘And whosoever finds this [the penance of freeing a slave] 
beyond his means, he must fast for two consecutive months in order to seek 
repentance from God." By the inferred meaning of this verse Shàfi'is, as 
mentioned before, established the duty of the penance for murder. They 
argued that if this penance is ordered for manslaughter, it is even more 
appropriate for murder. 

‘The Elanafis responded that this inferred meaning is opposed by the alluded 
meaning indicated by the following verse: ‘And whoever kills a believer 
intentionally, his 
curse of God are upon him, and a great punishment is prepared for him.’ 
This verse indicates by the alluded meaning that no penance is obligatory for 
the murderer because it is not mentioned in the explanation of punishment. 

In this example, therefore, the dalálat al-nass (which establishes the 
penance) disagrees with the ishdrat al-nass. Priority belongs to the latter, 
because its indication is stronger, as previously explained, and the penance 
is not established in the case of murder. 


This is because in the case of alluded 


recompense is Hell to abide therein, and the wrath and the 
" 
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CHAPTER 4 


The Required Meaning 
(Iqtida’ al-Nass) 


The linguistic definition of iqtida' al-nass 


Igtida’ refers to need, necessity, exigency, requirement, request; from iqtadā 
to call for, require, demand, need, (e.g. iqtadà al-dayn, he required the debt).' 


The technical definition of iqtidà' al-nass 


Unlike the previous three kinds of indications, igtida’ al-nass is not indicated 
by the text or its meaning but by the requirement that a meaning be 
presumed in order to make the text truthful or valid in Shariah and mind. 

Hanafi scholars differ on the issue of whether or not igtida’ al-nass includes 
omitted and concealed words (maldhif and mudmar). It seems that early 
Hanafis made no distinction between iqtida' al-nass and mahdhūf. Dabbüsi 
defined igtida’ al-nass as ‘an addition to the text without which the mean- 
ing of the text cannot be fulfilled’* In this definition he included maldhif 
by making that which has to be presumed as one section. From the examples 
he provided it is clear that he does not differentiate between igtida’ al-nass 
and mahdhif. He presented as an example for igtida’ al-nass the following 
verse: ‘And ask the town where we have been and the caravan in which we 
returned." He explained that it means: ‘Ask the people of the town’ and 
not the town itself, because the aim of the question is to be answered. 
Therefore this speech requires that the object of the question provides an 
answer. Here, the presumed object would be ‘the people’ in order to make 
the speech truthful.* As we will see, this example is normally mentioned by 
those who distinguish between igtida’ al-nass and mahdliif as an example for 
mahdhiif. 

Later Hanafi scholars distinguished between igtida’ al-nass and mahdhij 
They maintained that the meaning which must be presumed in order to make 
the text correct and valid in Shari ahi is called muqtadā, and the meaning 
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which must be presumed in order to make the text truthful and correct in 
the mind is said to be omitted (mahdhif) or implicit (mudmar). 

Sarakhsi defined igtida’ al-nass as ‘an addition to that which is laid down 
in the text’.* From his further comments‘ it is clear that he considered that 
iqtida’ al-nass indicated a meaning upon which depended the truthfulness of 
speech or its validity in the Shari‘ah. He excluded the omitted and the 
implicit and maintained that those who included them in iqtidá' al-nass did 
so by mistake because what is omitted is different from what is required 
(mugtada). It is che custom of ahl al-lisán to omit some words in order to 
shorten speech, when the rest of the speech indicates the sense. Sarakhsi 
provided examples by making a clear distinction between muqtadā and 
7 


mahdhii 

Dispute about this question led to a long debate between the two oppos- 
ing groups of scholars. The majority do not acknowledge the distinction, 
while the second group of scholars, who seem in the minority, restrict igtida’ 
al-nass to what has to be presumed in order to make speech correct and 
valid for Shari ah, not language or mind. The majority's opinion is sounder 
because the arguments of the minority are easily overturned.* 

According to the majority of scholars who do not distinguish between 
igtida’ al-nass and mahdhiif, iqtida’ al-nass must be the presumed indication 
of the text. Upon it depend the correctness of that text and its validity in 
the Shariah and mind (shar and “aql). This indication is not rooted in the 
text. The text itself contains no word of indication; however, the truthfulness 
of the text and its correctness require such a presumption, 


Presumed and supposed meanings 


Scholars of usiil al 
musi 


igh generally speak about three kinds of meanings which 
sometimes be presumed in order to make speech truthful or valid in 
Shariah and the mind. 

(a) That which must be presumed in order to make speech truthful. 
Example: The Prophet stated: ‘God has indeed disburdened my followers 
their errors, forgetfulness and whatever they were compelled to do against 
their wishes.’ This tradition literally means that Muslims do not have error, 
forgetfulness or coercion, since they were ‘disburdened of them’, On the 
surface the meaning seems to be wrong and untruthful, because the followers 
of the Prophet commit errors and forget, and these deeds, which have 
already happened, cannot be undone. However, Muslims believe that the 
Prophet always speaks the truth because he is infallible (ma‘siim).!° For that 
reason omitted words would be presumed here, such as ‘sin’ or ‘ruling’. 
Therefore the tradition means: ‘God has indeed disburdened the sin on my 
followers for their errors, forgetfulness and that which they were forced to 
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do against their wishes.’ With this presumption the tradition becomes 
lity. The indication of ‘God has indeed disburdened' for 
s, because the truthfulness of the 


consistent with 
‘sin’ is established by way of igtida’ al-na 
speech depends on the presumption of this word. 

(b) That which must be presumed in order to make a speech acceptable 
in terms of rational reason. The Qur'àn states: ‘And ask the town where we 
have been and the caravan in which we returned." The apparent meaning 
of this verse is logically unacceptable without the presumption of ‘people’. 
This phrase has to be presumed because it is yet to be answered. The 
question cannot be directed at the buildings (of the town) which cannot 
speak, but to the people of the town. Therefore the verse would mean: ‘And 
ask [the people] of the town.” 

(c) That which must be presumed in order to make speech legally accept- 
able by the Shariah. This may be illustrated by the following example. If 
one real estate owner says to another: ‘Give in charity the value of one 
thousand pounds from your estate, on my behalf, this is a command to the 
owner of the estate to give part of it in charity on behalf of the one giving 
the command. In Islamic law one may not act as an agent in a similar 
situation if the one commanding does not possess the object of his 
command. Therefore, in order to make this command acceptable in Islamic 
law, the missing part of the speech which indicates the owner's possession 
would have to be presumed. The reason for possession in this c: 
of the purchase. It is implicitly indicated by the word ‘one thousand 
pounds’. Accordingly, the meaning of che command is: ‘Sell me for the 
value of one thousand pounds some of your estate and give it in charity on 
my behalf, acting as my agent.’ The presumed meaning is based on the 
indication provided by iqtidà" al-nass. 


n terms 


Examples of igtida’ al-nass 


(a) The Qur'an states: ‘It is for the poor emigrants, expelled from their 
habitations and their possessions, who seek bounty from God and to please 
Him." In this verse the Qur'an refers to the emigrants as ‘poor’. This term 
normally describes someone who possesses no wealth. However, these 
emigrants were far from poor in this sense, because in Mecca they had 
owned estates and money and taken part in commerce. Some were very 
wealthy. To call them ‘poor’ could be seen as incorrect. However, because 
this was uttered by God who, according to Islamic beliefs, cannot err, it is 
bound to be correct. In line with this assumption scholars would normally 
assume another meaning which is more likely to agree with the intention 
of the Lawgiver. In this example the presumption is that ownership of their 
belongings in Mecca ended by their migration, and the ownership was taken 
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enemies in Mecca. 


over by the he indication of the word ‘poor’ on this 
ruling is by igtida’ al-nass because its truthfulness and correctness in Islamic 
law are dependent on this presumption, 

(b) The Qur'an states: ‘Forbidden to you are your mothers, your 


ster 


." This verse explains the prohibited degrees of 
age. It does not mention explicitly the word ‘marriage’. 
Nonetheless, that word has to be read into the text to complete the mean- 


daughters, your 


relations in mar 


ing" 

(c) The Qur'àn states: ‘Forbidden to you are carrion, blood, the flesh of 
swine.”"* Although this verse does not mention the word ‘for consumption’, 
this must be presumed in order to complete the meaning of the text.” 

(d) The Prophet stated: ‘There is no fast [l@ siyáma] for anyone who has 
not intended to fast from the night before,’ It is clear that the meaning of 
this tradition is incomplete and that an element is mi ing. Islamic scholars 
have presumed the completing element, but have had differing views of 
it. Some, like the Hanafis, presumed that the mi: 
‘incomplete’. Therefore, the tradition would mean that fasting is incom- 
plete for anyone who had not made the intention to do so the night before. 
Others, like the Shafi'is, presumed that the missing element is the word 
‘invalid’, Therefore, the tradition would mean that there is no valid fast for 
anyone who had not made the intention to do so the night before. Due to 
these differences among the si 
differed too, 


sing element is the word 


hools of law, legal decisions and rulings 


The indication of iqtida’ al-nas. 


Here we discuss two points related to the indication of igtida’ al-nass. The 
first point is related to cases where iqtida' al-nass assumes more than one 
indication. The second is related to the generalisation of the required 
meaning Cumüm al-mugtada). 

(a) In some cases of igtida’ al-nass a few meanings are presumed. In such 
situations a mujtahid would choose the meaning which he considers most 
appropriate. This is illustrated in the tradition related by Hasan b. Samurah 
where the Prophet says: "The hand has a duty for what it took until it returns 
it back.” This text mentions a certain duty which must be fulfilled. That 
duty, however, is not clearly known. In order to obtain a useful and clear 
meaning, the missing part of the text has to be presumed. Upon closer 
examination the tradition contains several meanings that may be presumed: 
keeping, protection, liability and return. The last meaning is dismissed by 
Islamic scholars because the tradition has made it an objective of the ruling 
and something cannot be an objective of itself. Therefore, by iqtida’ al-nass 
this tradition may indicate keeping, protection or liability. Some scholars 


The Required Meaning (Igtida’ al-Nass) 33 


Presumed keeping and protection. This led to the legal ruling by which 
Pledge and borrower are not liable to pay compensation to the owner if 
What they took or borrowed is lost or has been destroyed. On the other 
hand, those who presumed liability obliged the pledgee and borrower to 
Compensate the owner.” 

(b) Generalisation of the required meaning Cum al-muqtada) is a que: 
tion about which scholars are not unanimous. They do not disagree when 
mugiada (the indication of igtida’ al-mas;) is specific — as in the verse: 
Forbidden to you are carrion, blood, the flesh of swine." This is because 
the prohibition is related to specified food and the first idea which comes 


to mind is that what is forbidden is eating the food mentioned in the 
Verse, 


lamic scholars have 


Since mugfadü includes many separate themes, I 
disagre d on whether or not to include them all. Some like Shafi main- 
tain thar muqtadā (the presumed indication) in these situations continues to 
be general and includes all subjects. They argue that the muqtadā which is 
Presumed is on the same level as nass. This is supported by the fact that a 
ruling based on it is considered as strong as a ruling which is based on nas; 
and not as a ruling which is based on qiyas. Therefore, its indication can be 
e of nass. 
like Ghazali, have 
rgue that muqtadà is 
dm al-darūrah 
, the 


sin the c: 


Seneralised when it includes many subjects, 
The majority of Hanafi scholars and many other 
maintained that mugtada cannot be generalised. They 
established out of ne ity and according to the legal ma 
tuqaddar bi qadariha, where necessity is assessed according to need (i.e 
minimum, irreducible need). Therefore, if the text properly conveys 
meaning without generalisation, no gene ation would be allowed. An 
example of this is the permission that Shariah grants concerning the con- 
sumption ofa killed animal if this is necessary. Someone in dire need would 
be allowed to eat only the amount necessary for survival. The law forbids 
4 person to eat more than that or to store it. In the case of igtida’ al-nass, 
necessity is only one legitimate meaning; when it is confirmed no other 
meaning follows. Therefore, scholars maintain that a single meaning, which 
makes the general, enables the text to provide a proper and useful meaning 
which may be correctly understood. The Prophet stated: ‘God has indeed 
disburdened from my followers their errors, forgetfulness and that which 
they were compelled to do against their wishes.” 
Removing errors, forgetfulness and coercion, after the: 


have occurred, 


is logically impossible. If the explicit meaning of this text is taken as its 
meaning, this would mean that it is untrue. Accordingly, the word ‘ruling’ 


indeed disburdened from 


Is presumed and the sentence would be: ‘God 
my followers the ruling relevant to their errors, forgetfulness and that which 
they were compelled to do against their wishes. However, the word 
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‘ruling’ is general and includes the ruling related to this world, whether it 
is acceptable or not in Islamic law; and it includes the ruling related to the 
ction deserves punishment. 


Hereafter, whether or not the 

In this example the scholars who generalise muqtadā argue that the 
apparent meaning of the text precludes error, forgetfulness and coercion. 
ace this meaning is impossible, the speech would have to be shifted to the 
nearest and most suitable metaphorical meaning. This meaning denies all 
consequences in this world and the next. 

Those who do not generalise muqtadā maintain that the necessity is 
fulfilled with the presumption of the one meaning only, thanks to al-dariirah 
tugaddar bi qadariha. Because the ruling related to the Hereafter is agreed 
upon, they presume only that meaning. 

Disagreement on this question has led to many differences in legal rulings. 
The following examples illustrate this point. 

(a) Islamic scholars differ on the ruling about someone who speaks during 
prayer through error or forgetfulness. Those who maintain that mugtada 
does not include all its possible meanings claim that the prayer would be 
invalid and the worshipper must start his prayer again. Based on this 
approach to igtida’ al-nass, they argue that the tradition indicates the removal 
of ‘sins’ accountable in the Hereafter only. Therefore, the tradition does not 


indicate that speaking unknowingly or inadvertently during the prayer is 
excusable and that such a prayer is valid and correct in this world. On the 
contrary, those who maintain that muqtadd includes all its possible meanings 
say that the prayer during which a person has spoken in error or negligence 
is valid and that the person need not start his prayer again. They argue that 
the tradition suspends the ruling relating to this world and the Hereafter. 
Therefore, a few extraneous comments made during the prayer, in error 
and negligence, do not invalidate the prayer and demand no retribution in 
the Hereafter. 

(b) Islamic scholars have disagreed on whether or not coercive divorce” 
is legally valid and thus has any legal effect. In the course of this disagree- 
ment “Umit al-muqtada has exacerbated the disagreement and has been 
used for support by both sides. We will see that some scholars based their 
argumentation on "umm al-muqtadà and on the previously mentioned 
tradition where the Prophet informs his followers that God has disburdened 
them of what they were forced to do against their will.*? 

The Hanafis and some scholars like Nakha'i, Ibn al-Musayyib and Thawri 
maintained that if a husband is compelled to divorce his wife, this divorce 
is valid and takes full legal effect. They argue that the intention (niyyalr) is 
not a condition for the validity of the divorce." They reached this conclu- 
sion by comparing coercive divorce with divorce pronounced in jest. The 
following tradition of the Prophet states: “Thre 


things are serious even if 
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said in jest: marriage, divorce and remarriage with one’s divorced wife. 
Therefore, if the divorce pronounced without serious intention was legally 
valid, the coercive divorce would be, too. What is common to both is that 
the divorce was pronounced and neither intended its meaning. 

These scholars supported their opinion with other proofs like the general 
and unrestricted meanings of some verses in this domain: *O Prophet! When 
you divorce women, divorce them at their ‘iddah [prescribed periods|"^ and 
the tradition where the Prophet says, ‘Every divorce is permitted except that 
of the boy and the mentally deranged." 

The majority of scholars, Malikis, Shafi'is, Hanbalis, Zahiris — and some 
Companions of the Prophet like “Umar, “Ali and Ibn “Abbas — maintain that 
coercive divorce is invalid and has no legal consequences. They supported 
their opinion with many arguments. The main argument is based on the 
same tradition used by the first group: ‘God has indeed disburdened from 
my followers error, forgetfulness and what they were compelled to do against 
their wishes.’ They maintain that the ruling taken from this tradition relates 
to both this world and the next. Therefore, God has removed responsibility, 
in these three circumstances, in both this world and the next. 

Most scholars have provided other proofs in their favour. ‘A'ishah narrated 
that the Prophet said, "There is no divorce and freeing slave in ighlag?^?. 
‘Ati’ argued that coercive divorce is invalid. He based his argumentation 
on the verse: ‘Whoever disbelieved in God after believing, except he who 
is forced thereto and whose heart is at rest with faith.* His view was that 
disbelief is more dangerous than divorce. Accordingly, if coercive disbelief 
is not considered valid by God, a divorce is more appropriately invalid under 
such circumstances. It has been narrated that in the time of “Umar a man 
climbed up a rope to reach some honey. While he was hanging from the 
rope his wife arrived. She held the rope and asked him to divorce her, if 
not, she would cut the rope. He begged her to desist but she refused. In the 
end he divorced her three times. Afterwards, the man went to “Umar and 
informed him of what had happened. “Umar said to him: ‘Go back to your 
It is not a divorce.’ Ibn Hazm and Ibn Qudamah related the same 
opinion from “Ali, Ibn al-Zubayr and Ibn "Abbas." 

In addition to these proofs, Ibn Hazm regarded such a divorce as an 
action without intention (niyyali. Therefore, the consequences of that 
divorce are not obligatory because the Prophet said: "To every person 
that which he intends." According to this tradition every action without 
a proper intention is invalid. There is no doubt that coercive divorce 
lacks the intention. Therefore, it is invalid and has no legal status or conse- 
quences. 


The Hana 


ü 


, for their part, tried to dismiss these proofs. They said that 
the tradition of the Prophet is a proof by igtida’ al-nass. If ‘ruling’ is 
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presumed, it is incorrect to include the ruling relating to this world and the 
Hereafter, but it should be limited to one of them — since this presumption 
due to necessity and necessity cannot to be exceeded. In this case the 
essity would be fulfilled if it is applied to either world, therefore only 
world can be presumed. Bearing in mind that all scholars agree that the 


g relates to the Hereafter, and that there is disagreement about this 
ct version. Therefore, 


is 
nec 
one 


rulin! 
world, the former is taken as the probable and corr 


the meaning of the tradition would be: ‘God has indeed disburdened [the 
sins] from my followers for their error, forgetfulness and what they have 
been forced to do.’ Accordingly, this tradition cannot prove their opinion, 
because ‘umiim al-muqtadd is not acceptable. 

Based on analogy, their proof is not right because of the difference 
between asl and far. This difference is reflected clearly in the fact that a 
ive divorce 


jester has free choice, while a man who is forced to make a coer 
has no such choice. Therefore, the analogy is incorrect. 

From this argumentation it is obvious that the scholarly disagreement 
about "umiim al-muqtadá had a great impact on disagreement about coercive 
divorce and from there on many legal issues related to divorce. 

The majority of scholars have stated their preference for the second 
legally invalid. It would 


opinion and maintained that coercive divorce is 
seem that they are right for three reasons. 

(1) The coercive divorcee was unjustly forced to accept it 
law does not allow the implementation of an injustice. The Qu 
explicit: ‘And when you judge between people, judge with justice. 
‘Verily, God enjoins justice and good deeds and assistance to kith and 
kin; and He forbids indecency, dishonour, and insolence." 
extracted from Islamic law and ethics suggest it clearly. ‘No damage or 
retaliation for damage is allowed in Islam’, ‘Harm should be removed. "^, 
“Action is by intention.’*' 

(2) The proofs from the Qur’in and the Sunnah clearly suggest tha 
coercive divorce is invalid. These proofs are stronger and more explicit than 
proofs which suggest otherwise. 

(3) This is the opinion of the great majority of the Prophet’s Companions 
and of Islamic scholars. 


nd the Islamic 


n is 
237 


he basic rules 


The value of igtida’ al-nass 


The effect of the required meaning is similar to that of the three previously 
mentioned meanings. Sarakhsi discussed all four indications under the title: 
"The explanation of rulings based on the apparent meaning of the text, not 
the analogical or the mental’.* According to this, iqtidá' al-nass is a definite 
meaning, if no proof suggests otherwise. The ruling based on igtida’ al-nass 
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has the same treatment as that based on the explicit, alluded or inferred 


meaning. The only difference among them arises in conflict.’ Therefore, 
adherence to igtida’ al-nass should be a strict obligation (wajib).** 


and the other three kinds of 


Conflict between igtida’ al-nass 
indications 


As previously mentioned, these four kinds of indications are not all equal 
in strength. The weakest is iqtida' al-nass, due to the fact that it is not 
indicated by the text itself, or by its meaning, but by necessity — in order to 
make the text correct and acceptable. Therefore, in case of conflict between 
igtida’ al-nass and any of the three other indications, the latter would prevail 
over it. 

The following example illustrates a conflict between igtida’ al-nass and 
dalālat al-naşş.** The Prophet instructed ‘A’ishah regarding washing the 
blood of menstruation by saying: ‘Scrub it off, then wash it with water, then 
wring it." This tradition indicates by igrida’ al-nass that one is not allowed 
to wash the impure object with any liquid but water. This indication is 
inferred from the fact that the Prophet has ordered that the washing should 
be with water. It requires that washing with something else is not allowed. 
This text, however, indicates by dalalat al-nass (the inferred meaning) that 
the washing can be carried out by any clean liquid because the aim of wash- 
ing is cleaning — which is achievable with any clean liquid.” The inferred 
meaning has preference over the required meaning. Therefore, one is 
allowed to wash dirt using anything that removes its traces. 

The next example is about the conflict between igtida’ al-nass and “ibarat 
al-nasy and relates to the punishment for manslaughter. This example 
complies with the opinion of those who claim that igtida’ al-nass includes 
all its possible indications." There is the tradition of the Prophet: “God has 
indeed disburdened from my followers error, forgetfulness and what they 
were forced to do against their wishes.’ This tradition indicates by igtida’ 
al-nass that a person who commits manslaughter in this fashion is pardoned 
for the deed; there is punishment neither in this world nor the Hereafter. 
On the other hand, there is the verse: ‘If any slays a believer by error, then 
let him set free a believing slave, and blood money is to be paid to his family 
unless they forgo it freely." This verse indicates by the explicit meaning 
(‘ibarat al-nass) that a specified punishment should be meted out to such a 
person. Because the explicit meaning has preference over the required 
meaning, a person who commits manslaughter should be punished in the 
way mentioned in the verse. 
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Conclusion 


From what has been discussed, we may hold that the meaning of an authori- 
tative text is indicated by the words of the text, its signs and allusions; by 
inference and the addition of a missing element. In interpretation, these may 
be applied individually or in combination. Furthermore, Hanafi scholars 
divided indication into four kinds. Briefly, an authoritative legal text may 
tion of any of these four kinds of textual 
t to its proper and logical meaning. They 
a reliable proof does not suggest other- 


be interpreted through appli 
implications. They carry the te 
also indicate a definite meaning 
wise. Therefore, these meanings have to be implemented. 

Every method assumes that meanings are indicated by the text (nass) and 
that the text is their proof. The meaning taken from the text's "ibarali is the 
intended meaning indicated by its actual words. The meaning taken from 
the text’s ishárali is a necessary indication of the meaning of its “ibarah in 
such a way that they cannot be separated. It is considered an indication by 
way of compliance. The meaning taken from its dalalah is a meaning indi- 
cated by its spirit and rational reason. The meaning taken from its igtida’ is 
a necessary meaning required by the text for truthfulness and validity in the 
Shariah. The strongest indication is that of “ibārah, then that of dalālah, 
ishārah and, finally, igtida’. Logically, in the case of conflict between these 


indications the stronger prevails over the weaker one. 
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15. Khan and Hilali (p. 127) translate this verse of the Qur'an as follows: "Forbidden to 
you [for marriage] are your mothers, your daughter." Arberry (p. 75) and Pickhtall (p. 81) did 
not mention the omitted ‘marriage’, probably because that meaning seems obvious. This is 
probably why Ibn Kathir did not give this explanation (Ibn Kathir, Tafsir al-Qur'ān al- ^ 
1:623). 

16. Qur'an, V:3 

17. Khan and Hilali (p. 164) translate this verse of the Qur'an as follows: "Forbidden to 
you [for food) are.’ Therefore, this missing section is supplied in order that the verse may 


convey a complete meaning, 
18. Marghinani, al-Hidāyah, 1118; Ibn Rushd, Bidüyar al-Mujtahid, 1:293-294: Ibn. 
Qudamah, al-Ki 1 
19. Tirmidhi, a 
hapters which deal with daman al-‘driyyah wa al-ralin in books of. 
y Vs 
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ini’ al-Saliih, 11:566 (no. 1266); Ibn Majah, Sunan, I1:802 (no. 2400). 
igh. 


ani, Sharh al- Talwih “alā al- Tawdili, 1:137. It is 
interesting that ‘Amidi who followed th madhhab did not mention this opinion, but 
maintained that migtadá could be eralised. (‘Amidt, al-Ildeim fi Usiil al-Ahkām, 1:363). 

23. Ibn Nujaym, al-Ashbah wa al r, p. 86; Lubnani, Sharl al-Majallah, p. 30. 

Ibn Majah, Sunan, 1:659 (no. 20. 

25. Marghinani, al-Hidayah, 1:61; ‘Abidin, al-Hadiyyah al-'Ala’iyyah, p. 87; Khatib, Mughnt 
al-Muhtāj, 1:430. In their argumentation about these matters both sides provided some other 
proofs too, 

26, Here coercive means divorce which is legally wrong. However, proper coercive 
divorce, when a judge concludes and passes such a judgement on the basis of the Sharr ah, is 
approved by all scholars. 

27. Normally, scholars have used various arguments beside this tradition and "umüm 


al-muqtadā as proofs, 

28. When speaking about the arkān of divorce, Kisini mentioned only the utterance of 
the explicit word of divorce. He did not mention the intention (uiyyali) as a mikn. According 
to him the intention is stipulated when the word ‘divorce’ is implicit (kināyah). Kasini, Bada 
al-Saui'f, IM:100-101. 

29. Abū Dawüd, Sunan, 1:259 (no. 2149); Ibn Majah, Suman, 1:658 (n0.2039). 

30. Qur'an, LXV, 

31. Tirmidhi, al-Jami’ al-Sahih, 1:496 (no.1191). 

32. The word ighlay has been interpreted as coercion (Ibn Qudimah, al-Mughni, VIl:118). 
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33. Abü Dawid, Sunan, Il:258-259 (no. 2193); Ibn Majah, Sunan, 1:660 (2046). 


34. Qur'an, XVI:106. 
35- Shawkani, Nayl al-Awār, Vi:250; Ibn Hazm, al-Muballa, X:202-304; Ibn Qudamah, 


al-Mughui, Vl 1is. 
36. Bukhari, al-Jimi" al-Sahil 
Sunan, 1:1413 (no. 4227). 


; Abū Dawid, Sunan, 10:262 (no. 2201); Ibn Majah, 


40. Ibn Nujaym, al-Ashbah wa al-Nazā'ir, p. 85; Lubnani, Sharh al-Majallah, p. 29. 
41. Ibn Nujaym, al-Ashbah wa al-Nazd'ir, p. 38; Lubnani, Sharh al-Majallah, p. 17-18. 
42. Sarakhsi, Usiil al-Sarakhsi, 1:236. 

43. Nasafi, Kashf al-Asrā 

44. Isnawi, al-Tamhid, p. 2. 

45. Some scholars claimed that a proper example of the conflict between the two may not 
be found, Mayhawi rejected this claim, stating that it showed insufficient research (Nasaf, 
Kashf al-Asrar, 

46. Bukhi al- Sahil, 162-63; Muslim, Salith Muslim, 1:240 (no. 291). 

47. Today we may speak about other methods of cleaning (e.g. dry cleaning). Any kind 
of cleaning which removes traces of dirt may be taken into consideration, 

48, In this case it would include the ruling related to this world and the Hereafter. This 
example does not comply with the opinion that does not accept ‘umim al-mugiada, because 
if only the Hereafter is presumed, there is no conflict between these two texts, The first one 
would be related to the Hereafter and the second one to this world. 


49. Qur'ān, IV:92. 


Introduction to the Shafi'i Approach to 
the Methods of Textual Indication! 


The Shafi'is’ approach to textual indication (dalalat al-nass) is different from 
that of the Hanafis. While this difference seems more technical than real, it 
would be interesting to dis 


s this approach in further detail. 

In contrast to the Elanafis, who classified textual indication as being of 
four types, the Shafi'is divided it into two: pronounced meaning (daldlat 
al-manfiiq) and implied meaning (dalalat al-mafhiim). Both these indications 
are derived from the text and its words. 

Pronounced meaning (dalalat al-mantiig) is derived from the obvious text 
and it is divided into two types: sarili and ghayr al-;arili. Sarih includes the 
explicit meaning (‘ibarat al-nass) mentioned by the Hanafis. Ghayr al-sarth is 
divided into three types: the required meaning (daldlar al-igtida’) gestured 
meaning (dalalat al-ima’) and the alluded meaning (daldlat al-isharah). From 
this division it appears that ghayr al-sarih includes two types regarding the 
indications mentioned by the Hanafis: the alluded meaning (isharar al-nass) 
and the required meaning (igtida’ al-nass). 

Implied meaning (daldlat al-mafhiim) is derived through the logical and juridi- 
cal construction of the text and it is divided into two kinds: opposite meaning 
(mafhūm al-mukhalafah) and harmonious meaning (mafhiim al-muwāfaqah). The 
3) of the Hanafi 


latter corresponds to the inferred meaning (dalālat al-na 


NOTES 


1. Amidi, al-Ihkām f U; lji, Mukhtaşar al-Muntalii, 1:171; Ibn Amir. 
al-Hajj, al-Tagrir wa al- Talibir, Vii; Shawkani, Irshād al-Fuhūl, 
Abū Zahrah stated that all four Hanafi divisions of dalalah may be classified under dalālat 
al-nantiig (Abū Zahrah, Ugil al-Fiqh, p. 116). However, it would be more accurate to say that 
divisions are derived from mafhitm, just as the inferred meaning (dalalar al-naş) and 


some 
mullím are derived from mantíg. 


CHAPT 


The Pronounced 
(al-Mantiiq) 


The linguistic definition of manfiiq 


Mantiiq refers to pronounced, uttered, said; text, wording.' 


The technical definition of mantūq.? 


Shifii scholars have offered some definitions of manfiiq which are very 
similar to each other. ‘Amidi defined manțūq as ‘what is undoubtedly under- 
stood with certainty from the word's indication’. [ji defined manțūq as ‘what 
has been understood with certainty from the text’s words’, Ibn al-Subki 
defined it as ‘that which the text indicates by its words’. The same definition 
for manțūq is provided by Shawkani. From these definitions it may be 
concluded that manfiiq is the certain indication of the text. 


Subdivision of mantiiq 


When manțūq is not amenable to ta’wil, it i 
it is considered zahir. 
is divided into two types: frank (sarifi) and unclear (ghayr al-sarili). 
The former is when the text indicates the ruling by complete correspon- 
dence (mufabagah) or by partial inclusion (tadammun); the latter is when the 
text indicates the ruling through a necessary idea attached to the meaning 
in the mind (iltizam). In the case of ghayr al-sarili, the text does not yield a 
particular ruling, but that ruling is necessary for the meaning of the text. 
Ghayr-al-sarih is further divided into three types: required meaning (dalalat 
al-iqtida’), gestured meaning (dalalat al-imá") and alluded meaning (daldlat 
al-isharah). 

The scholars arrived at these conclusions by dividing the nece: 


considered as nass. When it is, 


indication into two categories. 
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(a) When the text’s necessary indication on a ruling intended by the 
speaker is indicated by the wording itself. 

(b) When the text's necessary indi 
speaker is indicated by the wording itself. 
se may be further divided into two: 


ion on a ruling not intended by the 


The former c: 
rational and 
legal validity (‘aql and shar‘) depend on its presumption, it has dalalat al-iqtida’. 

(2) When the correctness of the text in the mind and its validity does not 
depend on its presumption, it has dalalar al-ima’. 

When the text's necessary indication on a ruling is not intended by the 
speaker, it is dalalat al-isharah.* 

One may conclude that mantiiq is the texts indication on a ruling 
mentioned in the text and pronounced by complete correspondence 
(unfabaqah), pa inclusion (tadammun), or a necessary idea attached to the 
meaning in the mind (i/tizam). 


(1) When the correctness of the text in one’s mind and its 


Examples of mantiiq 


(1) Examples of manfiiq sarih 

(à) The Qur'an states: ‘Forbidden to you [for food] are carrion, blood, 
the flesh of swine, what has been consecrated to anything other than God, 
the beast strangled, the beast bludgeoned, the beast fallen to death, the beast 
gored.” This verse explicitly pronounces that carrion, blood, etc. are forbid- 
den to Muslims. Therefore it is classified as manțūq sarili. 

(B) The Qur'an states: ‘God has permitted trade and forbidden usury.”” 
Linguistically, this verse clearly states that trading is allowed and usury 
forbidden. Since the ruling relates to both trading and usury, its plainly 
pronounced ruling is considered mantiiq sarih. 

(c) The Qur'àn states: ‘Forbidden to you are [...] the stepdaughters in 
your care, [born] of your wives whom you have entered." In this verse men 
are not allowed to marry the stepdaughters begotten by the women they 
marry and with whom they consummated marriage. This indication is 


manțūq sarili. 

(2) :Examples of mantüq ghayr al-sarily 

It was mentioned previously that mantiiq gliayr al-sarili is divided into 
three types. The following are examples of these. 

(@) Dalálat al-igtida’: When the correctness of the text and i rational and 
legal validity (“aql and shar’) depend on the presumption of a meaning 
intended by the speaker. The Qur'àn states: ‘O you who believe! Fasting is 
prescribed for you as it was prescribed for those before you, that you may 
remain God-fearing, For a certain number of days; 
or on a journey, then the same number 


and if any of you is ill, 
hould be fasted] on other days." 
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This verse apparently means that when someone is ill or goes on a journey 
he must fast on other days, even if he does not break the fast and continues 
ing. This apparent meaning is understood since che Qur’in clearly states: 
"Then the same number [should be made up] from other days.’ The majority 
of Islamic scholars, however, presumed the concealed word to be ‘and he 
did not fast’, Therefore, the meaning of the verse is, ‘and if any of you is 
ill, or on a journey [without fasting], then the same number [should be 
fasted] on other days.” 

(b) Dalalat al-ima*: When correctness of the text and its rational and legal 
validity do not depend on the presumption of a meaning intended by the 


speaker. 

The Qur'án states: "And the thief, male or female: cut off his hands, in 
recompense for what they have earned and an exemplary punishment from 
God." The ruling announced in this verse includes an intended explanation 
and justification that the speaker offers for the ruling. It clearly affirms that 
theft was the reason for the introduction of this ruling. This is the actual mean- 
ing of the sentence, although the ruling begins after the ‘fa’ conjunction, 
which in Arabic indicates continuation (tv qil), not justification (lil). " 
Since the sentence does not indicate the justification, the association 
between the ruling (cutting of the hand) and the thief would be unreason- 
able, because there would be no consistency or harmony between them. 

(à) Dalälat al- + When correctness of the text and its rational and 
legal validity do not depend on the presumption of a meaning which is not 
intended" by the speaker. 

The Qur'an states: “And We have enjoined on man to be good to his 
parents. His mother bears him with hardship and she brings him forth with 
hardship, bearing him and weaning him in thirty months." This verse 
indicates by alluded meaning that the child is carried for at least six months, 
because another verse states that the weaning period is two years only: His 
mother bore him in weakness upon weakness, and his weaning is in two 
years — give thanks to Me and to your parents; unto Me is the final desti- 
nation." Therefore, if the total period for both bearing and weaning the 
child is thirty months and the weaning alone is two years, one may conclude 
that the gestation period alone is at least six months. This meaning is 
indicated by the verse even if its correctness and validity, rationally and 
legally, do not depend on the presumption of that meaning which, presum— 

(ably, was not intended by the speaker. 


Restriction of meaning of manfíüg by mafhiim 


The meaning of manjiig, according to the majority of scholars, '5 is restricted 
by both types of mafhiim: agreement (muwäfaqah) and disagreement 
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(mukhālafah). In Ihkām “Amidi stated that he did not know whether any 
scholar disagreed in this matter. We have found, however, that Razi 
disagreed, maintaining that such a restriction is not allowed, because it 
would give preference to a weaker mafhiim over "amm mantiiq, which is 
stronger. '? 


An example of restriction of mantitq by mafhiim al-muwāfaqah 


The Sháfi'i scholars suggested an example for the above restriction without | 


mentioning the authoritative texts. They maintain that it is illustrated by the 
e 


enters his house and afterwards tells him: ‘If Zayd comes in, do not be disre- 
spectful to him." This indicates by mafhiim al-muwāfaqah that the doorkeeper 
is not allowed to attack Zayd and that Zayd is excluded from the general- 
order delivered by what was pronounced (mantiiq). 


Examples of restriction of manfiiq by mafhiim al-mukhdlafah 

(a) The Prophet gave a general command for zakāh to be offered for animals,'* 
According to some traditions, however, he stated that zakah should be paid 
only for grazing animals. In one of them he says: ‘For grazing sheep and 
goats zakah is prescribed.” From this tradition we construe, by opposite 
meaning (mafhiim al-mukhdlafah), that zakah is not obligatory for stall-fed 
animals, because this tradition restricts the absolute meaning, and excludes 
from the absolute order animals which are stall-fed.”” 

\ [7] The Prophet said, ‘Indeed, water cannot be sullied except by what 
changes its smell, taste or colour."' This general meaning is restricted by 
the mafhiim of the tradition: ‘When the amount of water reaches qullatayn 
it cannot be sullied."* The water mentioned in the first tradition is taken in 
a general sense. It includes that which exceeds qullatayn and that which is 
less, The first tradition indicated by the manfiiq is that water, no matter how 
much it is, does not became dirty if something dirty falls into it. The second 
indicates that it would be sullied if it is less than qullatayn. 


The indication of mantiiq 


Based on what has been discussed so far, I have concluded?! that mantiiq 
juil provides a definite (qai) meaning, because it is a clear indication 
declared by the apparent meaning of the text. On the other hand mantiiq 
ghayr al-sarth can provide both definite (qar i) and probable (zanni) mean- 
ing, depending on the type, as follows. 

@ Dalalat al-iqtida" provides a definite meaning when only. one meaning 
can be presumed, and a reliable proof does not suggest otherwise. San 
more thai one meaning can be. presumed, there is probable (zanni 


ample of the house owner who orders a doorkeeper to attack anyone who , 
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nnot be certain 


(b) Dalalat al-ima’ provides probable meaning because it ca 
that the attributes mentioned represent the actual reason for the ruling that 
precedes it, 

(c) Daldlat al-ishüralt would provide a probable meaning when the mean- 
ing supposes reality and metaphor. If it supposes reality only, it would 
provide definite (qaf i) meaning. 


The value of mantūq 


For Muslims, adherence to the manfíiq and implementation of its meaning 
are obligatory, whether it is manfig sarili (which provides a definite meaning) 
or mantiiq ghayr al-sarth (which provides indefinite meaning). This is because 
indefinite meanings are also valid and should be implemented?! until other 
reliable proofs suggest otherwise, 


NOTES 


1, al-Mujim al-Wasit, 1:931; Ba'labaki, al-Mawrid, p. 1124 (see etymology of the word 
manyiig in El, Vlsq42). 

a. Amidi, al-Ihikäm fi Usil al-Ahkäm, 11:63; li, Multhtasar al-Muntalià, Vii; Ibn Amir 
al-Haj, al-Tagrir wa al-Tahbir, Yt; Shawkant, rshd al-Fuhūl, p. 156. 
3. lji, Mukhtasar al-Muntaha, Vai; Ansari, Ghayat al-Wusiil, p. 36; Ibn Amir al 
ale Tagrie wa ale Tahbir, Livi; äni, lrshad ul- Full, p. 156. 

4. Therefore, both daldlat al-igtidi and dalilat al-ima’ are necessary meanings intended by 
the speaker while daldlat al-ishirah is the necessary meaning not intended by the speaker. 

5. Qur'in, V. 


9. ing sickness or while travelling is a question on which Islamic scholars 
have differed. The majority maintain that a person who is ill or goes on a journey has permis- 
sion (ruhsah) to either fast or not to fast. IF he fasts he is not obliged to make up any days. 
‘They argued this position through prior presumption, which indicates that fasting on other 
days is an obligation for someone who did not fast, This presumption is supported by some 
traditions of the Prophet, which indicate that fasting while travelling is permissible and there- 
fore valid. “A’ishah narrated that Hamzah b. “Amr al-Aslami, who fasted regularly, asked the 
Prophet, "Shall 1 fast on a journey?’ The Prophet answered, ‘If you like you can fast, and if 
you like you may cat and drink’ (Bukhari, al-fami® al-Salih, 1:237 [30:33]; Muslim, Salih 
Muslim 1:789 (no. 1121]). Though this tradition may imply that the fast was not obligatory, 
the narration mentioned by Muslim suggests that al-Aslami had asked about fasting in 
ed, ‘It is a permission [rukhsah] from God. He who 
es it is good; he who likes to fast will not sin. The use of the word ‘permission’ indicates 
that the question was related to the obligatory fisting of the month of Ramadan, because on 


lin, because the Prophet answer 


other days one does not have to fast, Those who argue in favour of this opinion mention 
other proofs which appear to be strong, The Zahiris had a different view, They held that 
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g while travelling is not allowed because the verse apparently stated that he who travels 


fatih! 
fs Bst on other days. This is supported by the tradition where the Prophet sid, "sing 


travelling is not an act of piety,’ The opposite of piety is sin and committing sins is 


while 
fpidden 


; and ifa person is going to commit a sin by fasting it will not be accepted as a good 
ad (Asqatini, Farh al-Bari, IV:156-159; Shawkāni, Nayl al-Awtár, 1V:235-238; 1d, Im 
Iib, Tz: Tabiwi, Sharh Ma dni al-Arhár, 1:333; Won Hazm, al-Muhulli, Vl:243). 

yo. Qur'an, V:38. 

i. According to this all rulings in the Qur'an or Sunnah which follow the ‘fa’ conjunc- 
fon Which sometimes may even be implicit (muqaddar) — are modifiers of the adjectives that 
m and justify them. The same situation arose when someone came to the Prophet and 
ed him a question and received an answer in the form ofa ruling. That ruling is considered 

sper for that particular question, as in the case of a man who said to the Prophet that he 
fi with his wife one day of Ramadan, and the Prophet ordered him to pay a certain amount 
i som. This conclusion, however, is indefinite (zami) because the ‘fa’ conjunction in 
bic originally indicates continuation (ta il) and does not indicate justification (tal). 
Accordingly, the rulings deduced from these proofs are indefinite and could be challenged by 
‘aber appropriate proofs, bearing in mind that the Qur'inic texts would have preference over 
Sunnah in the case of an apparent conflict. 

12. This is what we suppose and, accordingly, it may be incorrect. 

jj. Qur'an, XLV 

i4 Qur'in, XXXI:4. 

15. Amidi, al-thkam fi Usül al-Ahkām, 11:529; Asfaháni, Sharh al-Minhāj, 1:418-420. 

16. Amidi, al- Ihkām fi Usiil al-Ahkām, 11:529. 

17. Wi, al-Maligil, 1:3:1 59-160. 

ji. For example, he ordered Mu'adh, whom he had dispatched to Yemen, to take a year- 
old elf from every thirty cows without mentioning whether they should be grazing livestock 
or not (Tirmidhi, al-Jämi* al-Sahih, W:20 [no. 623]; Nasi't, Sunan, V:26 [no. 2453) 

19. Bukhari, al-Jāmi' al-Sahili, 11:124 (24:38). 
‘The general order is regarded as ‘ämm (general in meaning), while the traditions where 
llid animals are excluded are regarded as specific (khigs). According to a rule in usl 
aljigh the specified meaning is preferred to the general meaning. 

a1 Ibn Majah, Sunan, 1:172 (no. 521). 

32. Ibn Hanbal, Musnad, V1:276 (no. 4605); Ibn Majah, Sunan, 1:172 (no. 517). 

a3, Some Islamic scholars, however, hold different opinions on certain aspects. In order 
to shorten this elaboration 1 have not discussed their opinions, 

a4. There are no differences on this point among Islamic scholars. 


CHAPTER 6 


The Implied 
(al-Mafhiim) 


Introduction 


Mafhiim is the implicit meaning reached by way of inference, and is not 


indicated by the word’s apparent indication. Mafhiim is accepted by the 
majority of Islamic scholars 


a way of reaching legal rulings based on the 
authoritative legal texts. Ibn Hazm seems to be the only scholar who entirely 
rejected mafhiim. He maintained that mafhiim is a kind of analogy (qiyàs), 
which is rejected entirely in the Zahiri madhhab.! Ibn Hazm’s position, 
however, is rejected by the majority of Islamic scholars. Even the founder 
of Zahiri madhhab Dawid al-Z 
nised some kinds of mafhiim, i. 
as mafhiim al-muwafagah.* 


áhiri, who rejected analogy in general, recog- 
clear analogy (qiyds jali), otherwise known 


‘Therefore, the majority of Islamic scholars did not just search for mean- 
ings confined to the apparent sense of the words, They went beyond this, 


searching for meanings which can be understood from the spirit of Islamic 
Taw, and implicit meanings of the authori 


tive texts (but bound by the rules 
of Arabic). Using this method of Islamic law, they were able to produce 
adequate rulings suitable for ever new instances and cases. The Hanafi 


scholars, as we have seen, did not differentiate between the indic 
n 


tion 
hed through inference and that reached through the apparent meaning 
of the text. In their opinion the inferred meaning has the same legal value 
as the apparent meaning. Amidi mentioned that scholars were unanimous 
that mafliin al-muwafagah (agreed meaning) is a legal proof. He mentioned 
the dissent of Dawid al-Zühiri, but he did not count this as either a 
valuable or effective disagreement, or one that could affect the unanimity 
of other scholars who recognised it. Mafhiim can be divided into two types: 

(a) mafhiim al-muwafaqah (agreed meaning); 

(b) mafhām al-mukhalafah (divergent meaning). 


The Implied (al-Mafhiim) 49 


a) Mafhiim al-Muwafaqah 
(the Agreed Meaning) 


‘The linguistic definition of mafhiim al-muwāfaqah 


Mafhüm al-muwafaqah is composed of two words: mafliim and muwāfaqah.* 
Mafhiim refers to understood, known, implied, implicit, ta it; notion, 
connotation; the meaning, or sense in which the word is understood.’ 
Muwifaqalt refers to correspondence, agreement, conformity, coincidence, 
compatibility, consistence, accordance, harmony. \ 


15 ^ 


The technical definition of jnafliin al-muwāfaqah 


On closer examination, it appears that Amidi gave a definition of mafhiint 
al-muwifagah in two places in his Ikam. The first is: "Where the ruling of 
the unpronounced agrees with the ruling of the pronounced." The second 
iva slightly different definition: "It is the implicit indication which agrees 
with the pronounced indication. 25 
“Shawkint defined mafhiim al-muwāfaqah in a similar fashion to Amidi’s 
first definition: ‘Where the unpronounced agrees with the pronounced.” 
Taking into consideration these definitions, the following analysis and 
contemplation of the scholars in respect of the agreed meaning, (mafhūm 
al-imavfaqali) " may be proffe: 


d: "It is an implicit meaning about which the 
text is silent, but it nonetheless agrees with the pronounced 1 meaning of 
another text, [the meaning] of which is equivalent or superior to it.’) 
Therefore mafhiim al-muwāfaqah is the indication of the text that a certain 
meaning (ruling) within it is equivalent or superior to the pronounced 
meaning (ruling)! within another text, because both instances share an 
effective cause ('illali).'? Accordingly, the implicit indication takes the ruling 
of the pronounced. The understanding of that effective cause is so simple 
that it does not depend on study and legal reasoning (ijtiliád). An example 
of mafhiim al-muwafagah is the Qur'ànic command to children regarding 
their parents: “Say not "uff to them [in disrespect], nor shout at them.” 
anyone who knows the language may immediately infer 
that the reason for this legislation is the prohibition of behaviour offensive 
in any way to parents. The agreed meaning (mafhūm al-muwāfaqali) sugg 
that other forms of offensive behaviour, like beating, cursing etc., are also 
forbidden because the effective cause for the prohibition applies to them 
equally or with even more reason. If another form of offensive behaviour 
(such as any other word similar to ‘uff ) is equal to that stated in the text, 
it would be termed lahın al-khitab (parallel m 


From this vers 


ning). If it is more offensive, 
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like beating and cursing, it would be termed falnva al-khitab (superior mean- 


ing). 


Types of mafhiim al-muwafaqale: 


In the examples of mafhiim al-muwāfaqah, we see that this implicit meaning 
is not always equivalent to the pronounced (manfiig), but is sometimes 
superior to it. On this basis some Shafi'i scholars divided the mafhūm 
al-muwāfaqah into two types; lahn al-khitab (parallel meaning) and fahwā al- 
khitab (superior meaning). . 

If the implicit meaning is equivalent to the pronounced meaning 
(mmantiiq), mafhiim al-muwafagah is termed as lalin al-Iliitàb (parallel meaning) 
and if it is superior to the pronounced meaning, it is termed as fahwā al- 
khitab (superior meaning).'* 

Some Shafii scholars like Ghazali and Razi'? maintain that the 
superiority of the implicit meaning to the pronounced meaning is not a 
condition for mafhiim al-muwafagah. It is sufficient that the effective cause, 
which is a reason for legislation (manat. al-hukm), is equivalent to the 
pronounced (and no less appropriate or adequate), and that this shared 
meaning (the effective cause) is so obvious (and linguistically understand- 
able) that anyone who understands the language will understand it without 
further thought or legal reasoning (ijtihad). Therefore, according to them, 
the agreed meaning is sometimes equivalent and sometimes superior to the 


pronounced meaning. 

In their argument they use the fact that the ruling of what is pronounced 
is sometimes extended to the unpronounced, although the unpronounced 
is not more entitled to that ruling than the pronounced. This is because it 
is easy and simple to understand the reason for the legislation (manàt al-hukm), 
a reason which is common to the pronounced and the unpronounced — 
e.g, the question regarding orphans’ property. The Qur'n prohibits 
guardians from unjustly using up the property of orphans.'* This ruling, 
however, is extended to all other forms of mismanagement producing the 
same result e.g., waste and destruction of their property. The extension of 
this ruling is based on the agreed meaning, or more precisely on its type 
that is called parallel meaning (lahn al-khitab). 

z^ According to Hindi, the majority of scholars maintain that the implicit 

| entes has to be superior in order to be considered the agreed meaning. 
(This opinion is ascribed to Shafi' himself. ES 

LThey argue that if the unpronounced is superior to the pronounced 
(because the meaning of the unpronounced is more adequate for that than 
ruling of the pronounced) it is certain that they share the same ruling. This 
is because it is less a that the ruling of the pronounced is prescribed for 


zt 


T 
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ta'abbud worship," since the unpronounced is more appropriate for that 
ruling than the pronounced. 

When they are equal, the possibility of ta‘abbud in establishing the ruling 
by the pronounced is actual and therefore its ruling cannot be extended to > 
the unpronounced. Its extension would be by way of analogy, not by the 
agreed meaning (mafhiim al-muwafaqahi). 

This argument seems unfounded if we keep in mind that the shared 
meaning (the effective cause) in mafhiim al-muwafagah ought to be clear and 
simple to observe for anyone who understands the language, without a need 
for analysis or legal reasoning (ijtiliád). If the method for inferring the shared 
effective cause is not simple, that question* will not have any connection 
with mafhiim al-muwafagah, and therefore will not be related to previous 
disagreements. 

The argument that the reason for legislation in both the pronounced 
(mantiig) and the unpronounced (mafhiim) is discerned simply by under- 
standing and knowledge of the language, denies the possibility of ta abbud 
in establishing a ruling by the pronounced. 

Therefore, for mafhim al-muwafagah it is sufficient that the effective 
cause of the unpronounced be equivalent to that of the pronounced, not 
less. This is the opinion of the majority of Islamic scholars, both Hanafis and 
Shafi 

The resulting practical application does not reflect a scholarly difference, 
but is rooted in the difference of the nature of mafhiim al-muwafagah and 
qiyäs. This practical application appears in cases where the unpronounced is 
equivalent to the pronounced. Under these circumstances, the first group 
of scholars maintains that the application represents mafhūm al-muwafagalr; 
the second maintains that it represents analogy (qiyás). If a ruling is 
on mafhiim al-muwafagah, this means that it is directly derived from the text** 
as something distinct from the ruling based on analogy and mediated by 
analogy (giyds). The ruling based on the text may be extended to other 
instances through qiyds. In other words, it is the original subject (asl), 
whereas the ruling based on giyds cannot be asl. Moreover, in the case of 
conflict between the two, the mafhitm al-muwafaqah is stronger than the qiyas 
because the former is taken directly from the text while the latter is derived 
through a mediator. 


The indication of mafhiim al-muwafaqah 


Shafi'i scholars divided mafhiim al-muwāfaqah into two types: definite (qaf i) and 
indefinite (anni). This division resembles that of later Hanafi scholars who 
divided dalalat al-nass into definite and indefinite. However, the Shifi‘is 
understood and defined these two types differently. The main difference lies 
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in the fact that the Sháfi'is stipulated for mafhiim al-muwäfaqah, both definite 
and indefinite, the superiority of implicit indication (mafhiim) to the 
lanafis stipulated only the definitive 


pronounced indication (mantiiq).:! The 
existence of the effective cause of the pronounced in the unpronounced.* 

(a) Mafhiim al-muwafagah would provide a definite indication if the justi- 
fication (falil) determined by the linguistic meaning, and the superiority of 
implicit indication to the pronounced indication are both definite — e.g. 
the command about one's parent ‘say not to them ‘uff [in protest] nor shout 
at them’.* From this verse any Arabic speaker would definitely understand 
that the reason (justification) for this legislation (mandy al-hukm) is the prohi- 
bition of any offensive behaviour towards parents. Moreover, it would be 
tood that more offensive behaviour, such as beating and 
n the 


definitely unde 
cursing them is ‘superior’, i.e, more deserving to be applied tl 
pronounced meaning (the utterance of the word ‘uff). 

(b) Mafhiim al-muwafagah would provide indefinite indication if justific: 
tion (talil), determined by the linguistic meaning, and the superiority of 
implicit indication (mafhtim) to the pronounced indication are indefinite. This 
is exemplified by the penance in the case of murder where the justification 
is not definite. The Qur'an states: ‘And whosoever kills a believer by mistake, 
[it is ordained that] he must set free a believing slave, and compensate by 
‘blood-money’ the deceased's family, unless they remit it"? By its 
pronounced meaning this verse indicates that in cases of manslaughter 
penance should be paid. At the same time it suggests, by its implicit 
indication, that a similar penance should be paid for murder because it more 
deserving of punishment, which is seen as both justification and reason for 
the legislation (manat al-hukm) for the prescribed penance. 

This conclusion, however 
that the reason (mandy al-huki) for the penance in the 
is not punishment but warning about the carelessness which caused the 
death of an innocent person The Prophet stated: ‘God has indeed dis- 
burdened from my followers their error, forgetfulness and that which they 
were compelled to do against their wishes." Moreover, there is the question 
of whether such a penance is a punishment or a form of worship. If it is 
a punishment, then in the case of murder it is superior to that of man- 
slaughter, If it is worship then they are equal.” This indefinite indication 
caused disagreement among Islamic scholars concerning this and many other 
legal questions which are based on the indefinite form of mafhūm 
al-muwāfaqah. Accordingly, in the case where mafhiim al-muwafagah is 
indefinite, disagreement is possible and acceptable. 


, is not definite, because there is the possibility 


ase of manslaughter. 
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The method of indication of mafhiim al-muwāfaqah” 


Islamic scholars generally disagree on whether the indication of mafhiim 
al-muwiafagah is arrived at directly from the text’s words or by use of analogy." 
The majority of scholars of both madhhabs maintain that mafhiim al-muwafagah 
is the actual text’s implicit indication understood from the text’s words. 
They clearly stated that mafhitm al-muwāfaqah is an implicit (mafhiim) and not 
à pronounced (mantiiq) meaning or analogy (qiyds). This is why they viewed 
a ruling on the basis of mafhiim al-muwafagah (i.e. dalalat al-uass in the Hanafi 
madhhab) as a ruling based on the text, not on analogy. They produced 
several arguments in support. 

(a) The indication of mafhiim al-muwafagah is stronger than that of 
analogy because the former is reached by knowledge of the language only,” 
while the latter is not. Sarakhsi? pointed out this difference very clearly. He 
maintained that in the case of daldlat al-nass understanding the effective 
cause, which is common between that which is pronounced and that which 
is not pronounced (maskit ‘anh), depends entirely on knowledge of the 
language; and that in analogy understanding the effective cause, which is 
common between magis and maqis ‘alayh, requires further abilities and skills 
in a mujtahid. This difference means that the effective cause, in dalālar 
is understood by scholars who possess legal knowledge (figaha’) and 
s who possess the knowledge of the language only. In the case of 
analogy the effective cause is understood only by scholars who possess legal 
knowledge. 

(b) Mafhiim al-muwafagah existed before the rules for analogy were set 
in Islamic law. The Arabs used such expressions to indicate meaning 
implicitly and more eloquently than they could directly through words. For 
example they would say, “This mare cannot catch the dust of that mare.” 
This expression is more powerful than “This mare is faster than that mare.’ 
Therefore the indication of mafhiim al-muvafagah is stronger than that of 
analogy. 

(c) While analogy cannot be based on a new subject (far), mafhiim 
al-muwafagah can. 

Some scholars, however, maintain that the indication of mafhiim 
al-mivifügalr is achieved through analogy, not directly from the text's 
vocabulary. They call that analogy ‘analogy of the superior’ (giyds awla)" or 
‘analogy of equals’ (qiyàs musawi).? Both terms are part of clear analogy 
(qiyas jali), whereby the common effective cause is equally or more evident 
in a new subject, with respect to an original subject] The equation between 
the original subject and the new subject is obvious; their discrepancy is 
dispelled by the evidence. They argue that it is well known in the case of 
mafhūm al-muwāfaqah that the extension of the ruling of the pronounced to 
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the unpronounced depends on an understanding of the effective cause, In 
order to understand it a form of reasoning is required. That reasoning is 
nothing but analogy. In the example of: ‘say not to them "uff", nor shout 
at them", the original subject is understood to be ‘slightest disrespect’, and 
the new subject the beating. Their common effective cause is the preven- 
tion of any kind of harm. 

This reasoning is in fact an analogy. If no such analysis is undertaken in 
this case, no legislation would say that beating parents is forbidden. Because 
this deduction is simple to understand and deduce, it is called cl nalogy 
(qiyàs jali). The founder of usl al-fiqh, Shafi‘, clearly indicates in the first 
book ever written in this field that mafhiim al-muwafagah is a clear analogy 
‘Analogy is of various kinds, and all are included under the term "analogy". 
"They differ from one to another in the antecedence of the analogy of either 
one of them, or its source, or the source of both, or the circumstance that 
one is clearer than the other. The strongest kind [is the deduction] from an 
order of prohibition by God or the Apostle involving a small quantity. This 
makes equally strong or stronger an order of prohibition involving a great 
quantity, owing to the [compelling] reason in the greater quantity. Similarly, 
the commendation of a small act of piety implies the presumably stronger 
commendation of a greater act of piety; and an order of permission involv- 
ing a great quantity renders permissible something involving a smaller 
quantity? The examples he cited confirm that he regards majfhiim 
al-muwafagah as qi yas jali* 


Examples of mafhiim al-muwafagah 


In our discussion of the types of mafhiim al-muwafagah (and daldlat al-nass in 
the Hanafi madhhab) we have offered some illustrations. Here are a few more 
which indicate that the Companions themselves used mafhiim al-muwafagah 
to understand a text. 

(a) The Qur'an states: ‘And know that among you there is the Messenger 
of God. If he were to obey you in most matters, you would surely be in 
trouble." Abū Sa'id al-Khudri recited this verse and offered his interpreta- 
tion of the verse": "This is [an example of] your Prophet to whom revelation 
was coming and who was accompanied by the best of your leaders. Had he 


obeyed them [i.e. those who were the best amongst you] in many matters, 
they could have been in trouble. What about you today [when you cannot 
?'" From his explanation of the verse it is obvious 


equal his Companions 
that al-Khudri deduced more meanings from the verse than the vers 
apparent meaning. He used the agreed meaning because he said that if the 
first Companions (and amongst them were the best leaders) were not always 
competent in their advice to the Prophet, how could people do so today, 
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when no one can equal the great leaders and imams who accompanied the 
Prophet. 

(b) The Qur'an s 
see it then, and whosoever does an atom's weight of evil will see it then,’ 
. The Muslims have, however, 
understood from these verses that people will also see the good they did 
that exceeded an atom's weight, as will those who do evil see more than 
an atom's weight." This understanding is deduced through mafhiim 
al-muwafaqah. 

(c) The Prophet states: ‘He who steals a staff [walking stick] from his 
brother must return it." From this tradition it is understood that any stolen 
good that is more valuable should be returned, too. 


es: ‘So whosoever does an atom’s weight of good will 


The pronounced apparent meaning is clea 


The value of mafhiim al-muwafaqah 


Adherence to mafhiim al-muwāfaqah for Muslims is strictly obligatory, as is 
implementation of its meaning until another reliable proof suggests other- 
wise. There is unanimous agreement between Islamic scholars that mafhiin 
al-muwāfaqah is a hujjah (legal proof) that must be adhered to.“ , 


b) Mafhiim al-Mukhdlafah 
(Divergent Meaning) 


Linguistic definition of mafhiim al-mukhdlafah 


Majhiim al-mukhilafah is composed of two words: mafhiim and mukhalafah” 
Mafhüm refers to understood, known, implied, implicit, tacit; notion, 
connotation; the meanin 
Mukhälafah refers to opposite, divergent, varying, different; inconsistent, 
incompatible, contradictory." 


, or sense, in which a word is understood." 


The technical definition of mafhiim al-mukhálafah 


Most Hanafi scholars!” rejected mafhiim al-mukhalafah® as a method for 
interpreting authoritative texts and their implications on rulings, unlike the 
Shafi'ts, who accepted it under certain conditions." Amidi defined mafhiim 
al-mukhdlafah as an implicit indication which is opposite to the pronounced 
indication.®® Qarrafi defined mafhiim al-mukhilafah as follows: "Establishing 
for an unpronounced a ruling opposite to the pronounced. 

In the light of these definitions and the following considerations of the 
sháfi^s, mafhūm al-mukhalafah may be defined as an implicit meaning which 
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indicates that the ruling of the unpronounced is opposite to the ruling of 


the pronounced. 


Disagreement between Hanafis and Shafi is? 


As mentioned, these two main madliliabs of usiil al-fiqh have disagreed on 
whether the divergent meaning is acceptable or not. 

Hanafis argued that the divergent meaning should not be applied to 
authoritative texts because this would lead to distortion. For example, the 
Qur'an states: ‘Verily, the number of months with God is twelve months 
{in a year], so God ordained on the Day when He created the heavens and 
the earth; of them four are sacred: that is the right religion, so do not wrong 
yourselves therein.” This verse indicates through explicit meaning that four 
months are sacred, and during these months injustice should be avoided. 
The divergent meaning, therefore, indicates that injustice is allowed in the 
rest of the year." This meaning, however, obviously contradicts the purpose 
of this verse, because zulm or injustice is always forbidden, regardless of the 
month in which it is committed. There are many similar examples which 
may be cited in support of the Hanafi: 

The Sháfi'is offered several arguments in support of their views: 

(1) The Qur'an states: ‘And whoever of you has not the means to wed 
free, believing women, may [wed] believing girls from among those 
[captives and slaves] whom your right hands possess.’ The explicit mean- 
ing of this verse indicates the ruling that the marriage of a free man with a 
i'is argue 
iage is 


slave girl is not valid if he has the means to wed free women. S 
have maintained that the validity of such im: 
stipulated by the inability to marry a free woman. This stipulation is deduced 
from this verse by the divergent meaning. Therefore, the divergent mean- 
ing (mafhiim al-mukhdlafah) is valid and may be used as a proof. 

(2) The Prophet has ordered zakah to be paid on grazing animals: ‘for 


that Islamic scholar 


grazing sheep and goats zakah is prescribed.’ From this tradition we can 
and by the divergent meaning (mafhiim al-mukhdlafah) that for 
stall-fed animals, zakah is not obligatory; the verse is restricted to ‘grazing’ 
animals, This ruling is accepted by the majority of scholars. They maintain 
epted by 


under: 


ever 


that there is no zakah on stall-fed animals. This opinion i 
Hanafis who reject mafhiim al-mukhdlafah. 

(3) These restrictions were not mentioned in vain. They were certainly 
mentioned for a purpose. Therefore, if there i 
use like invitation (farghīb), intimidation (tarhib), indebtedness (imtinan), 
explanation of the current situation, etc. - than to establish the opposite 
ruling to the unpronounced, then that indication should be taken into 
the validity of a ruling is dependent on certain 


s no other reason — or other 


consideration, Accordingly, i 
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restrictions or attributes attached to the ruling, it would be invalid if that 
restriction or attribute were lacking. Therefore, whoever maintains a 
contrary opinion to this principle is indirectly claiming that these restric- 
tions were mentioned in vain and without purpose. However, no Islamic 
scholar would ever claim this. 

It seems to me that divergent meaning (mafhiim al-mukhdlafah) may be 
used to deduce legal rulings. The Shafi‘is’ arguments seem convincing, and 
their superiority to the arguments of the Hanafis are clearer in the light of 
the conditions they offer for divergent meaning. These conditions repre- 
sent, at the same time, a sufficient reply to Hanafi scepticism about the 
divergent meaning in respect of the distortion of authoritative texts. 
Therefore, divergent meaning may be considered in legal reasoning, but 
only under the strict guidelines of the Shafiis. 


The conditions for mafhiim al-mukhalafah= 


Shafi scholars formulate certain conditions for divergent meaning. It 
becomes acceptable, as a way of deducing legal rulings, only if these condi- 
tions are fulfilled. 

(3) The non-existence of any particular proof for the actual ruling on a 
certain matter. If such a proof exists the divergent meaning would not be 
taken into account because mafhiim cannot oppose manțūq. An example of 
this may be seen in the following verse: “And when you go forth in the 
land, it is no sin for you to curtail [your] worship if you fear that the dis- 
believers may attack you. "^ 


This verse establishes the explicit ruling that Muslims may shorten their 
prayers if they fear an attack. The divergent meaning of this verse suggests 
that chey may not curtail their worship if there is neither danger or fear. 

This divergent meaning, however, is opposed by the pronounced ruling 
especially related to this matter. The Prophet was asked by “Umar about 
shortening the prayers when there is no danger or fear of an enemy. He 
replied that shortening is a charity (sadaqali) from God to the Muslims, and 
they should accept His charity.“ Therefore, the divergent meaning may not 
be considered in this and similar cases for which a particular proof may be 
found, because it would violate explicit rulings. 

( Divergent meaning does not exceed the scope of the pronounced 
meaning. This is illustrated by the following verse: ‘And your Lord has 
decreed that you worship none but Him, and that you be dutiful towards 
your parents. When one of them or both attain old age in your lifetime, say 
not to them ‘uff’ [in disrespect], nor shout at them, but address them in terms 
of honour." “Say not to them ‘uff’ [in disrespect], nor shout at them’ may 
indicate, through divergent meaning, that other kinds of abuse are permis- 
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sible. The divergent meaning, however, exceeds the scope of the 
pronounced? and is therefore not acceptable. 

(3) The text containing a restriction should be independent. If the text is 
mentioned incidentally (taba iyyali) it would not provide the divergent mean- 
ing as in the following verse: ‘And do not engage in sexual relations with 
[your wives] while you are in i‘tikdfin the mosques." From the restriction 
‘in the mosques’ one may understand, by the divergent meaning, that i'tibüf 
in other places does not preclude sexual relatior i riction, however, 
does not justify the divergent meaning, since the phrase ‘in the mosques’ is 
mentioned incidentally." 

[o] The restriction in the given text has no other use except to establish 
the ruling opposite to the unpronounced. ‘Another use’ may be anything 
that indicates that the ruling is unconnected with the restriction and is, 
therefore, mentioned for another reason like invitation (taghib), intimida- 
tion (tarhib), indebtedness (imtindn), or to explain a current situation, An 
example for this condition might be seen in the following verse: ‘O you 
who believe! Eat not riba (usury) doubled and multiplied." ^ The divergent 
meaning of this verse suggests that taking usury which is not doubled and 
multiplied is lawful. This divergent meaning, however, is not acceptable 
because the restriction *doubled and multiplied’ was mentioned only in 
order to make repulsion for and establish deterrence from such trading as 
existed at that time, and which was leading to the loss of all the property of 
those who were indebted.” The proof which supports this claim is found 
in the verse: “But if you repent, you shall have your capital sums. Deal not 
unjustly [by asking more than your capital sums], and you shall not be dealt 
with unjustly [by receiving less than your capital sums]. In this verse all 
usury is forbidden, not just that which is doubled and multiplied. 

[6] The restriction in the given text is left unmentioned because it repre- 
sents a common practice, as in the following verse: ‘Forbidden to you [for 
marriage] are: your step daughters under your guardianship. ®In this verse 
the restriction ‘under your guardianship’ is mentioned only because it was 
commonplace at the time for the step-daughter to be under the guardian- 
ship of her stepfather, and to live in the same house. Therefore, the divergent 
meaning indicating that the step-daughter under someone else’s guardianship 
is allowed to marry her stepfather is unacceptable. This divergent meaning 
may not be considered in legal reasoning. 


Examples of mafhiim al-mukhdlafah 


Further examples will help us explain the forms of mafhiim al-mukhdlafah. 
These forms are the result of restrictions in the pronounced ruling, which 
affect mafhiim al-mukhalafah. Because they are variegated, mafhiim al-mukhalafah 
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may appear in different forms. In view of this, Shafi'is mentioned a few 
forms of mafhiim al-mukhdlafah.”? They are: 

(1) Indication of the attribute (sifali). This is an indication of the word, 
restricted by an attribute, suggesting that an opposite ruling is established in 
the case of the unpronounced, when the unpronounced is not restricted by 
the same attribute. An example of this indication may be seen in the follow- 
ing verse: ‘O you who believe, if an evil person [fasiq] comes to you with 
news, verify it, lest you harm people with ignorance and later you become 
remorseful as regards what you have done.’ This verse indicates by its 
divergent meaning that if the carrier of the news is not an ‘evil person’, the 
news he carries must not be verified. 

(2) Indication of the condition (sharf). This is an indication of the word 
which depends on a condition, such that an opposite ruling may be estab- 
lished in a case of the unpronounced when that condition is not fulfilled. 
An example of this indication is: "Lodge them [the divorced women] where 
you dwell, according to your means, and do not treat them so harshly that 
they are oppressed. And if they are pregnant, then spend on them till they 
deliver.’* This verse indicates by its words that a man should spend on his 
divorced wife if she is pregnant. The divergent meaning indicates that if the 
condition of pregnancy is not fulfilled, the husband is not required to 
provide maintenance for the wife he finally divorces. 

(3) Implication of the extent (ghayah). This is an indication of the text 
with a ruling the scope of which is demarcated by the text itself, such that 
an opposite ruling may be established beyond this scope. This indication is 
illustrated by the following verse: “They ask you concerning menstruation. 
Say: that is a hurt, therefore keep away from women during menses and go 
not unto them until they have purified themselves." 

The pronounced ruling in this verse indicates that the husband should 
avoid sexual relations with his wife during the menstrual period. This prohi- 
bition, however, is limited by the scope (ghayali) ‘until they have purified 
themselves’, The divergent meaning indicates that beyond this scope the 
ruling would be opposite and the husband may go unto his wife 

(4) Implication of the stated number ('adad). This is an indication of the 
text with a ruling restricted by a specific number, such that an opposite 
ruling may be established in the absence of that specific number. This 
indication is illustrated by the following verse: ‘And those who accuse chaste 
women without producing four witnesses, flog them eighty times.’ This 
verse on the punishment for slanderous accusation clearly stipulates eighty 
strikes. The divergent meaning indicates that it is not permissible either to 
increase or decrease the stated number of strikes. 
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The value of mafhiim al-mukhdlafah 


As we have seen, Islamic scholars have disagreed on whether or not mafhiint 
al-mukhdlafah is acceptable as a way of deducing legal rulings. If one must 
choose between the two opinions, I would submit that the divergent mean- 
ing may be used in deduction, but it must be treated very carefully and 
under the strictest guidelines and conditions proposed by scholars. If mafhiim 
al-mukhdlafah accords with general Islamic rules, it may be a useful method 
in legal reasoning. Otherwise, the indication of ‘divergent meaning’ would 
be indefinite (zanni al-dalalah), and that implies disagreement among 
scholars. 


Comparison between the Hanafi and the Shafi'i approaches to 
textual indication 


A careful examination of the Hanafi and Shafi'i approaches reveals that, 
despite some scholarly differences, they have many common characteristics. 

Hanati jurists termed the intended indication” of the text the explicit 
meaning (ibarat al-nass), and called non-intended, yet logical and necessary 
meaning,” the alluded meaning, (ishdrat al-nass). Both these indications, the 
explicit and the alluded meaning, are regarded by Hlanafis as the 
pronounced, i.e. that which is indicated by the texts’ words. 

The Hanafis termed the indication of the text - which is not understood 
from the text’s words but can be understood from the meaning provided 
by the text's words — as the inferred meaning (dalalat al-nass).” This indica- 
tion is ‘what has been understood’ (mafhiim) from the spirit of the text (or 
the text's indications), and not what has been explicitly mentioned and 
pronounced (mantiq). 

The indication represents a logical and necessary meaning without which 
the text is incomplete and fails to achieve its purpose. The Hanafis termed 
this the required meaning (iqtida al-nass), which may be classified neither 
as that which is understood from the text’s meaning (mafhiim) nor as the 
explicit and pronounced meaning (mantiiq). 

All these indications are regarded by the Hanafis as the clear (wādih) 
indications of the text, which, as we will see, should be followed when there 
is no reliable proof to the contrary. Moreover, they considered the legal 
rulings based on these indications to be indicated by the apparent meaning 
‘zahir) of the text, and not deduced from the text by way of analogy. 

The Shafi approach to textual indication is different from that of the 
Hanafis. They divided it into two: the pronounced meaning (daldlat 
al-mantiiq) and the implied meaning (dalalat al-mafhiim). The former con: 
of two types: frank (sari) and not frank (ghayr al-sarili).. Ghayr al-sarili 
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consists” of three types: required meaning (dalalat al-iqtida’), gestured mean- 
ing (dalalat al-ima’) and alluded meaning (dalalat al-isharah). 

The pronounced meaning of the Shafi'is, therefore, includes all three: 
explicit meaning, alluded meaning and required meaning. These have all 
been mentioned by the Hanafis.*” The latter one consists of the agreed 
meaning (mafhiim al-nunvafagah), which corresponds to the inferred mean- 
ing (dalalat al-nass) of the Hanafis, and the divergent meaning (mafhiin 
al-mukhalafah), which the Hanafis reject. 

Therefore, the real difference between the two madhhabs exists only when 
the divergent meaning (mafhiüm al-mukhālafah) is in question. The remaining 
differenc 


eem more technical than real. 

While the Hanafi classification of the methods of indication seems more 
accurate, the approach of the Shafi'is seems to me to be easier to compre- 
hend. 


NOTES 


1. Ibn Hazm, al-thkam fr Uil al- Alim, VIN: 3 
. Ibn "Abd al-Barr, Jami’ Bayan al- Ilm wa Fadlih, Ts 
Alt, 1 6; Ibn Qayyim al-Jawziyyah, [làn al-Muwaggi n 
leur, IV: like these scholars, Amidi appears to overlook Dawid 
i kind of mafhiim because he remarked that he did not consider it as a proof (h 
al-Ihkām fi Usil al- Able, W1:64-65). 
iil al-Ahkam, 11:64-65. 
|. In Arabic this construction in known as genitive construction (idifal), where the first 
word is the adjunct or governed word (mudāfj and the second is the governing noun of the 
genitive construction (mudaf ilayh). 

5. M.L/A, al-Mu jam al- 
al-Mawrid, pp.1084-1085 

6. M.L. A, al-Mu jam al- 11:1046; Ba labaki, al-Mawrid, pp.1136. 

7. Amidi, al-Ihkäm fi Usl al- Allen, 11:466. 

8. Amidi, al-Ihkām fi Usiit al-Ahkām, 11:63 

9. Shawkāni, al-Fuhūl, p. 156. 

10, This in the Hanafi madhhab is known as inferred meaning (dalālat al-nass). 

11, In a positive or negative sense. 


5-69; Amidi, al-thkam fi Usil al- 
Shawkani, Nayl 
a's use of 


n 1:704; Lane, Arabic-English Lexicon, 1:2454; Ba labaki, 


2. This was the reason for the legislation (manat al-hukm) of the pronounced ruling 
lupi). 

13. Qur'ān, XVIN:23. 

14. Therefore, the prohibition of something in small amounts implies its prohibition in 
greater amounts, 
Angiri, Għāyat al- Wugül, 37; lbn Amir al-Elà 
id al-Fuhūl, p. 156. 


l- Vaqrir wa al- Tahbir, V vi2; Shawkani, 


16, Some scholars of usi al-fiqh have disagreed about the differen 
(parallel meaning) and falnvd al-khijab (superior meaning) (Ans 
| al-Tagrir wa al-T'alibir, 


e between Jahn al-khigb 
Ghayat al-Wugil, 37; Ibn 
12; Shawkani, Irshād al-Fuhūl, p. 156). 


62 LANGUAGE AND INTERPRETATION OF ISLAMIC LAW 


17. Moreover, 7 


kashi mentioned that this is the opinion of the majority of Shafi’ 
scholars. This is opposed by Hindi’s comments that the majority stipulated that the implicit 
is superior to the pronounced (Shawkani, Irshad al-Fuliil, p. 156). Beside Shafi'i scholars, the 
afis do not stipulate its superiority. Their opinions are discussed under the title *Dulilur 
al-Nas;'. 

18, “Verily, those who unjustly eat up the property of orph 

ies, and they will be burnt in a blazing Fire (Qur'an, 1V:10). 
19. Shawkani, Irshād al-Fuliil, p. 156. 

20. That is, a religious obligation for which the 
not been discovered. 


i5 eat up only fire into their 


ason for legislation (mana al-huleni) has 


21. Proving the extension of the pronounced ruling to the unpronounced. 
22. This is the reason why the Hanafi scholars termed it the inferred meaning of the text 
(dalālat al-nas;). 

23. Ti, Mukhtasar al-Muntaha, 11:173. 

24. In definite mafhiin al-muwafagal, this superiority is certain and definite, while in 
indefinite mafhīm al-muwäfaqah it is uncertain and indefiniti 

25. In definite majhiim al-muwifagah, this existence is certain and definite, while in indefinite 
mafhiim al-imuwifagah it is uncertain and indefinite because there is the possibility that another 
effective cause is intended, 

26. Qur'an, XVII:23. 

27. Qur'in, IV:92. 

28. Ibn Mājah, Sunan, 1:659 (no. 2045) 

29. This is important bei 
equal, 


ause some would not consider it mafhiin al-mnavafagah if they were 


30. This question is very important for some le 
mens 


schools when prescribed legal punish- 
nd penance are in question. The Hanafi school, for example, does not establish ludiid. 
and kuffivat through analogy but through mafliim al-muwafagal, Moreover, the meaning 
reached by mafhitm al-muvifagali may be an original subject (asl) for a new subject (far); while 
the meaning reached by analogy cannot be an original subject. Early scholars of the Hanaft 
madhhab, like Bazdawi in Kashif al-Asrár (1:73—74) and Sarakhsi in Usl al-Sarakhst (1241-242), 
tried to explain the difference between dalilat al-nass and qiyās. Sarakhsi discussed this matter 
extensively. He recommended that because of these differences Hanafi scholars establish 
punishments and penances by dalilar al-nass, and not analogy. 
this question was less important because it did not affect their legal reasoning. For example, 
the Shafi't madhhab determined punishments and penances through both analogy and mafhiint 
al-muwäfagah. Therefore, the difference did not affect them at all. This is probably the reason 
why some ShafiT scholars declared that it was more verbal (literal) than real. (Bunani, Hāshiyat 
al-Bundni ‘ala Jan’ al-Jawami’, 1:245). However, they were incorrect in this, because this 
difference made a great impact on legal reasoning in the Hanafi madhhab. 

31. Bukhari, Kashf al-Asrar, 1: 73—74; Sarakhsi, Ugiil al-Sarākhsī, 1:241; Amidi, al-Ihkām fr 
Uil al- Alm, 1165-66; Subki, Jam‘ al- Jawami', 1:242; Iji, Mukhtaşar al-Muntahá, 11:173- 

32. Cf. above examples. 
3 akhsi, Usil al-Sarākhsī, l:241 

34. The effective cause in this analogy is more evident in the new case than in the 
original case, 


"or other schools, however, 


35. The effective cause in this analogy is equally effective in both the new and the 
original case, 

36. Qur'in, XVII:23. 

37. Sháfi'i, al-Risālah, pp. 387-388. 

38. Shafi'i, al- Risáluli, pp. 388—389. 
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39. Qur'an, XLIX:7. 

49. Tirmidhi, al-Jami* al-Sahih, V:362-363 (no. 3269). 

41. Therefore, you also should not be obeyed. 

42. Qur’in, XCIX:7-8. 

the interpretation of these verses in 

with the interpretation of the Qur'an. 
44. Tirmidhi, Sunan, 1V:402 (no.2160). 
45. Amidi, al- Him fr Us Ahkām, 1 
46. This is the genitive construction (idafah) where the 

word (mudafj and the second is the governing noun of a genitive constru 
47. MLA, al-Mu‘jam al-Wasit, 10:704; Lane, Arabie-English Lexicon, 

al-Mawrid, pp. 1084-1085. 

A, al-Mu‘jam al-Wasit, 12251; 
Kashf al- Asrár, 1:253- ios 
tit only when authoritative texts are in question (Ibn Amir al-Hajj, al-Taqrir 
177). ; 
E li, al-Mustasfa, p. 264; Qarrafi, Sharh Tangil al-Fusil, p. 2705 Amid, al-Ihkäm fi 
Usil al-Ahkām, 11:67. 

Amidi, al-thkam fi Usil al- Alim, 11:67. 

53. Qarrifi, Sharh ‘Tangih al-Fusiil, p. 55 
i, Kashf al-Asrār, 11:253; Qarrāi 
55. Qur'an, 1X:36. 

$6. At the same time, this would mean that oppression was forbidden because of the time 


afir Im Kathir and other relevant books 


E y 
first word is the adjunct or governed 
ion (mudāf ilayh) 


Il:2454; Ba'labaki, 


Wehr, Arabic-English Dictionary, p- 258- 


wa al-Talibir, 


i. Sharh "T'augihi al-Fusill, p. 55- 


:38). 


, al-Jàmi' al-Salrih, 11:124 N 
Tilmisini, Miftāh al-1Wusil, p. 66; Shawkani, Irshad 


ehtasar al-Muntaha, 11:173 
ab-Fuhil, 179. 
60, Qur'an, 1V:101. 
61, Tbn Kathir, Tafir al-Qur'ān al- Azim, E723. 
62. Qur'an, XVII: 
63. Because physi 
disespes 
64. Qur'an, 1:187 
65. Which apparently has no intended bearing on the meaning. 
66, , U130. 
67. 
68. 
69. 
T. 
7. 
p. 
ps 
74. Qur'àn, XXIV: 
The intended indication represents the principle or secondary theme and purpose of 
ext 


] abuse, hitting, punching, etc imply greater abuse than a word of 


76. Which necessarily accompanies the meaning that represents the intended meaning (the 
principle or secondary theme). 

77. Some of them called it ‘the indication of the indication’ (dalilar al-dalalah or fala 
abit) or agreed meaning, (mafhm al-muwifagali). 
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78. Sarit includes the explicit meaning (ibarit al-nass) mentioned by the Hanafis. 

79. From this division it appears that ghayr al-sarilr includes two types of indications 
mentioned by the Hanafis: alluded meaning and required meaning. 

80. Abū Zahrah stated that the fourfold Hanafi division of dalalat can be classified under 
dalalat al-mantūq (Abū Zahrah, Usi al-Fiqh, p. 116). However, it would be more accurate to 
say that some of them are derived from mafhüm — such as the inferred meaning, (dulilar al-nass) 
— and mufliim is derived from mantiig. 


PART II 


Clarity and Ambiguity in Words 
(al- Wudüh wa'l-Ibham fi'l-Alfaz) 


Introduction 


proaches an authoritative text must examine it thoroughly 
accurately as possible the author's intention and to 
sist him in this task, scholars have 


A mujtahid whe 
in order to discern a 
derive the intended legal rulings. To 
developed scientific rules for the disciplines of ‘ultim al-Qur'ün, ‘uliim al-hadith, 
usiil al-fiqh, etc. These rules facilitate legal reasoning (ijtihad) and minimise 
error. In this piece of research we are basically concerned with the linguistic 
rules developed by scholars of usiil al-fiqh. A study of the text and the appli- 
cation of these rules are one stage in the process of legal reasoning. 

When the mujtahid reads an authoritative text he either understands it or 
he does not. If he understands it well and has no doubts about what he 
understands, the text is said to be clear (wüdili). If he has doubts, the text is 
said to be ambiguous and unclear (mubham). Accordingly, scholars have 
classified words into two main categories: clear and unclear words. The 
former convey meanings which are clear and intelligible, requiring no inter- 
pretation (ta’wil)' beyond their obvious import. The rulings deduced from 
s that provide this kind of clear meaning constitute the basis 
cording to Islamic belief, should 


authoritative te 
of obligation. They are obligatory and, 
be implemented until a reliable proof suggests otherwise. Unclear words, 
on the other hand, have meanings which are incomplete, ambiguous, and 
require further explanation and clarification to be understood. These words 
cannot on their own justify obligation but need further clarification and 


explanation from other reliable sources. 


NOTES 


1, We will see that some of the words (categories), while relatively clear, may be open 


to interpretation if there is a reliable proof for it. 


Introduction to the Hanafi Approach 
to Clear (wadih) Words 


What the mujtahid understands from wadih does not exhibit uniform clarity. 
This is because the meaning of clear words may be subject to: 

(a) specification of meaning (takhsis), 

(b) interpretation beyond the obvious import (ta'wil), 

(c) abrogation (naskh) 

(d) and a different reason for revelation from the ruling deduced from the 
text which directly affects the clarity of textual indications. 

Based on their degree of textual cl: ity, Hanafi scholars have 
explicit into four categories: zahir, najs, mufassar and muhkam. 

These distinguish how clear words may be interpreted according to their 
obvious sense (ta’wil) and determine whether or not they are susceptible and 
open to abrogation. Furthermore, they provide the mujtahid with guidelines 
for resolving possible conflicts between the v: egories of words. 
Next we will attempt to explore these categories, their degrees of clarity 
and their effect on the deduction of legal rulings (istinbát al-ahkām) from the 
authoritative texts. The first category is zahir. 


CHAPTER 7 


The Apparent 
(al- Zahir) 


The linguistic definition of zahir 


Zahir refers to apparent, plain, manifest, evident; zahara zuhiir, to appear and 
become clear and evident after being concealed; zahiran, outwardly and 
apparently;' fi’l-zahir, in appearance. 


The technical definition of zahir 


abbüsi defined 


ühir. 1 


Hanafi scholars have proffered various definitions of 
zühir as ‘whatever becomes apparent to a listener by his hearing only": 
Bazdawi concentrates on the ‘wording? (bi sigliatil) as the defining element. 
He said, ‘It is a name for any speech the aim of which became apparent to 
a listener by its wording." 

Sarakhsi excludes from his definition the use of ‘reason’ and analysis 
the definition of zahir: ‘What can be understood by pure hearing without 
thinking. It precedes the mind because it reflects the meaning by which it 
is employed.” 

According to Nasafi, zahir is the name for speech whose aim is apparent 
to a listener by its wording." While to Ibn al-Humam zahir shows its linguis- 
tic meaning autonomously.” { 

These definitions resemble each other. At first glance, the Hanafi scholars 
ihir. However, when we consider 


in 


appear to have the same opinion about 
how they relate zahir and nass, it becomes clear that they are different in 
their approach to zahir. 

On these definitions and the Hanafi principle th 
fication of meaning (takhsis), interpretation beyond the obvious meaning 
(ta’wil) and abrogation (naskh), we can formulate the following definition: 
n expression with clearly stated meaning which requires no internal 
ble interpretation beyond 


ihir is open to a speci- 


‘zāhir is 
[textual] or external evidence [qarinah], with a pos 
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the obvious import [ta’wil],"and abrogation [naskh]’.’ Therefore, zahir has a 
clear meaning and yet is open to an alternative interpretation. This is mainly 
because its clear literal meaning is not harmonious with the context in which 
it occurs -because zahir is not the principal theme of the text. 


alir 


Examples of z 


The Qur'an states: "Those who consume riba [usury] will not stand [on 
the Day of Resurrection] except like a person who has been beaten by 
Satan. That is because they say: “Trading is just like usury”, whereas God 
has permitted trading and forbidden usury."^ The apparent (zahir) meaning 
of this verse indicates that usury is forbidden. This meaning is clear, but it 
is not the principle theme of the verse. 

The purpose for which this verse was revealed is to deny what some 
people claimed, that trading and usury are alike." Although this verse was 
not revealed to give a legal ruling (hukm) on the two, but to deny their 
similarity, the apparent (zahir ) meaning of ‘God has permitted trading and 
forbidden riba’, clearly indicates that trading is permitted and usury forbid- 
den. This indication is deducible from the text without further thought and 
without use of any internal textual, or external evidence (garinah). It is zāhir 
because it is clear and its apparent meaning is not the main purpose of the 
verse. 

(b) The Qur'an states: ‘And if you fear that you shall not be able to deal 
justly with the orphan-girls, then marry [other] women, of your choice, 
two or three, or four. But if you fear that you shall not be able to deal 
justly [with them], then only one or [the captives and the slaves] that your 
right hands possess. That will better prevent you from committing 
injustice.” 

This verse has an apparent meaning which relates to legitimate marriage 
(‘then marry [other] women’), This is the apparent (zahir) meaning 
because its meaning is clear. Understanding this meaning does not depend 
on textual or external evidence (garinali), and the verse was not revealed for 
the purpose indicated by the apparent meaning, but to explain other 
matters. ? 

(c) The Qur'an states: *O Prophet! When you divorce women, divorce 
them at their “iddah [prescribed periods], and count [accurately] their ‘iddah 
[periods}." According to the hadith this verse was revealed in order to 
explain the period during which wives may be legally divorced. '* This verse, 
however, carries another apparent instruction for Muslim not to divorce 
more than once. This legal ruling is deduced from the apparent meaning, 
which is not the main purpose of the verse. Therefore, it is zahir. 


The Apparent (al-Zahir) 7i 


[re value of zahir 


‘Adherence to zühir should be a strict obligation (wajib), and its obvious 
indications must be followed in legal reasoning because it provides definite 
indication. This adherence would be obligatory until another reliable 
proof indicates otherwise. The basic rule is that the apparent meaning of the 
word should not be dismissed except by a reliable proof? that suggests an 
alternative interpretation beyond the obvious sense (ta’wil) which appears 


in greater harmony with the intention of the Lawgiver. 


NOTE 


rallel is always between 


hir and bari. The pa 
ior nature) is normally found in “ilm al-kalām. 


Lane, Arabie-English Lexicon, 11:1926-30; El, 


1. Usiil al-fiqh draws no parallel between 
khaft and zahir. The term bin (essence, inte 

2. M.L. ‘A, al-Mu'jam al-Wasit, 1:578; 
1:1039, I:1099; Ba‘labaki, al-Maurid, p. 736. 

3. Dabbusi, al-Asrar fr al-Usil wa al-Purit fr Taqwim Adillat al-Shar , 1:260. 

4. Bukhari, Kashf al-Asrār, 1:46. 

5. Sarakhsi, Upul al-Sarakhst, 1:164 

6. Nasafi, Kashf al-Asrár, 1:205. This means that there is no need for analysis to under- 
stand its meaning, and no textual or external evidence (qarinali) was added to the text. 
However, the listener has to be fluent in the language (min ahl al-lisán). (Mayhawi, Sharl Nür 
al-Amwar "ali al-Manir, :205~206). 

7. Ibn Amir al-Llajj, al-Tagrir wa al-Tahbir, 1:146; Badshah, Taysir al-Tabrir, 1:136. 
al meaning may be abandoned in favour of metaphorical 


8. This means that a) its lit 
meaning, which seems to be closer to the intention of the lawgiver; b) when zahir provides 
ir is the absolute (muflaj) it may be 


a general indication it may be specified; c) when = 


qualified 
9. According to the Islamic belief abrogation was possible during the time of the 


elation only. 
10. Qur’ 
11. Ibn Kad 
12, Qur'an, IV: 
13. The principal themes of this verse are a limit of four wives and a prohibition against 
men marrying more than one woman if they fear they cannot deal with them justly. These 
ise they are clear and represent the main purpose of the text. 


re 


al- Qur'an al- Azim, 1:437- 


rulings are considered nas; be 
The proof that they represent the main purpose of the text is in the hadith narrated by ‘Urwah 
b. al-Zubayr, who asked ‘A'ishah regarding God's words: “if you fear that you shall not be 
able to deal justly with the orphans,’ She said, ‘O son of my sister! An orphan girl used to be 
under the care of a guardian with whom she shared property. Her guardian, being attracted 
by her wealth and beauty, may intend to marry her without giving her a just mahr. Guardians 
act justly with girls and give them the maximum mahr 


are forbidden to marry, unless they c; 
s might get, God commands them, therefore, to marry the women who seem good 


their pe 
, al-Jāmi* al-Sahili, V:177 (65:4:1). 


to them, rather than those orphans girls." (Bukha 
14. Qur'än, LXV:1. 
15. It was narrated by ‘Abdullah b. ‘Umar that, when the Prophet was still alive, he 
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divorced his wife while she was menstruating, “Umar b. al-Khapfab asked the Prophet about. 
this. The Prophet replied, ‘Command [your son] to take her back and keep her until she is 
1. If he wishes to stay 


clean and then wait until her next period when she will be clean a 
with her, he may; if he wishes to divorce her he may do so before the man 
mated, This is the prescribed period which God has fixed for the women me 
divorced.’ (Bukhari, al-Jàmi* al-Sahih, Vl:163 [68:1]. 

16, Hence, the verification of hudäd and Faffarit by <ahiris valid, because 
to the possibility of metaphor (majáz). However, some scholars maintain that although the 
apparent meaning should be followed, the legal ruling which rests on zahir is not definite 
(qar't) because zähir accepts ta'wil (takhsis, tagyid, majāz) and naskh, They argue that these 
possibilities are far fetched and do not rest on valid proofs (adillah shar iyyal). Consequently, 
the apparent meaning is not considered valid. (Tafiizini, Sharh al-Talwih ali al-Tawdih, 1:126; 
Mayhawi, Sharh Nür al-Anwär "alii al-Mandr, 1:206). In my opinion this disagreement has no 
practical effect, because all agree on the duty to implement the indefinite indications (suni), 
which cannot be beneath that level, 

17. Ibn Nujaym, al-Ashbah wa al-Naza 


age is consum- 
nt to be 


züliris only open 


ir, p. 145; Lubnani, Sharh al-Majallah, p. 


CHAPTER 8 


The Explicit 
(al-Nass) 


The linguistic definition of nass 


Nass refers to explicit, declared, manifest; a religious legal term. The root 
ly ‘to elevate the thing to make it visible to all’, 


means ‘to raise’, espec 
Nass is also the author's original text. In the technical vocabulary of usiil 
al-fiqh, the term refers to either the Qur'an or the hadith text." 


The technical definition of nass 


The Hanafi scholars offered similar definitions of nass: Dabbüsi defined nass 
in the following terms: ‘It clarifies zahir further when compared with it." 
Nasafi: ‘Nass is that which is clearer than zaliir by virtue of the meaning of 
speech, not the text itself! g M 

Bazdawi emphasises the meaning given by the speaker: “Nags i 
‘a r because of the-meaning conveyed by_the speaker, not 
the text itself Like Bazdawi, Sarakhsi defines nas; from the perspective 
of the speaker's evidence. ‘It is what becomes more explicit through the 
evidence (qarinah) given by the speaker.’ 

Nass refers to the speaker's purpose, whereas zàliris 
means. This condition is widely acknowledged amongst Hanafi scholars," 
in) that a nas; be stated for the purpose of its literally 
apparent meaning,’ and that zahir not be stated for the purpose of the text's 
apparent meaning. For example, someone may say: “The people came to 
me.’ This is a nass about their coming. On the other hand, the statement ‘I 
saw so-and-so when the people came to me’, is a nass about seeing some- 
one or something, because it is the principal theme of the text; and it is 
zühir about the people who came, because this is not the main purpose of 


not what the speaker 


who stipulate (yashtari 


the text. 
According to Hanafi scholars, who stipulate that the indication of nass is 
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the principal theme of the text," a proper and comprehensive definition of 
nass would be that it is ‘an expression which provides a clear meaning repre- 
senting the principal theme of the text; yet it is susceptible and open to the 
possibility of interpretation beyond the obvious import? and abrogation." 


Examples of ra. 


(a) The Qur'an states: "That is because they say: "Trading is only like riba 
[usury], whereas God has permitted trade and forbidden riba [usury]. ™ This 
alike in respect of lawful- 


verse is nass in its denial that trade and usury are 
ness and prohibition," because this is what it clearly means and it was 
revealed for that purpose. It was revealed in response to those people who 
claimed that trade and usury are alike, by saying "Trading is only like riba’. 
So nass surpasses the clarity of zahir (the lawfulness of the tra 
prohibition of usury) by the meaning given by the Lawgiver — that 
additional meaning is the purpose (sabab al-nuziil) for which the verse was 
revealed" not by the text itself. 

(b) The Qur'an states: ‘And divorced women sl 
[for marriage] for three menstrual periods." This text is nass in regard to 
the period (‘iddah) during which a divorcee!’ is not allowed to remarry. It 
is nas; because this apparent meaning of the verse is the purpose of the 
Lawgiver and it represents its principal theme.'^ 

(c) The Qur'n states: ‘And if you fear that you shall not be able to deal 
justly with the orphan-girls, then marry [other] women of your choice, two 
or three, or four; but if you fear that you shall not be able to deal justly 
[with them], then marry only one, or [the captives and the slaves] that 
your right hands possess. That will better prevent you from doing 
injustice"? 

As previously mentioned, this verse contains the ap) 
relates to legalising the marriage of women (‘then marry [other] women’). 
This meaning is apparent because it is not the main purpose of the verse. 
This same verse, however, provides another two clear meanings, which 
constitute the principal theme of the verse — namely the limitation of four 
wives and prohibition against more than one wife if there is a fear that they 
will not be treated justly. Therefore, these two meanings are nas; because 
they are clear and they are the main purpose of the verse. The proofs for 
such a statement are as follows: 

(1) The Qur'an mentions the first number, then the next, then the next, 
and says: ‘But if you fear that you shall not be able to deal justly [with them], 
then only one.’ It is obvious that the question here is one of number because 
the Qur'an states ‘if you fear [...] then only one’. 

(2) Hasan and Dahhak argued that this vers 


ling and the 


l hold themselves back 


nt meaning which 


brogated the norm that 


The Explicit (al-Nass) 75 


existed at the time of jahiliyyah and in early Islam, when men could marry 
any number of free women. It placed a limit of four."* 

(3) The lawfulness of marriage was known before this verse was revealed. 
It was known from other verses and from the practice of the Prophet. 
However, the limitation on the number of wives was unknown, and one 
of figh’s rules was: "Establishing [a new meaning] has preference over the 
confirmation [of an existing meaning]. 

(d) The Qur'an states: *O Prophet! When you divorce women, divorce 
them at their “iddah [prescribed periods], and count [accurately] their ‘iddah 


p” 


[periods 
This verse carries an apparent instruction to Muslims not to divorce more 


than once. This legal ruling (hukm) is deduced from the apparent meaning 
of the text. It is zāhir because it is not the principal theme of the verse. 

This verse, however, contains another clear meaning, which explains the 
legal time for having a divorce (‘divorce them at their ‘iddah [prescribed 
periods], and count [accurately] their “iddah [periods|)." This meaning is 
the purpose of the verse and thus nass, because the reason for revelation 
(sabab al-nuziil) increases the limpidity of the text. That additional meaning 
came from the Lawgiver and not from within the text itself. 

Upon comparison zahir and nas; are clearly based on apparent meaning, 
although nass has an additional meaning which increases its limpidity. This 
additional meaning is the motive for revelation (sabab al-nuziil). Hence nas; 
was revealed for its meaning, and its indication represents the principal 


theme of the text. 


The value of nass 


Strict adherence to nass is a duty and obligation until a reliable proof indi- 
cates otherwise.” 


NOTES 


«. Arabic-English Lexicon, 11:2797-99; El, 


m 
MELIUS 
2, Dabbüsi, al-Asrir fi 
3. Nasafi, Kashf al-Asrar, 
4. Bazdawi, Usiil al-Bazdawi, 1:46. 
5. Sarakhsi, Usiil al-Sarakhst, 1: 
6. Nasafi, Kashf al-Asrār, 1:206. 
7. That is, the main purpose and the principal theme of the text. 
8. Earlier Hanafi scholars did nor stipulate this condition (Taft 


al Tawdih, 1:124). 


“A, al-Mwjam al-Wasit, U 
baki, al-Mawrid, p. 1173. 
-Usiil wa al-Furi fi Taqwim Adillar al-Shar , V. 


306. 


i, Sharh al- Talwih ‘ala 
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9. The possibility of ta'wil in the case of nas; is less likely because its indication represents 
the principal theme of the text. This is not the case with the zahir. From the definition, 
however, we may see that mags is open to ta'wil and naskh. For example, take the general indi- 
cation of the verse: "Forbidden to you [for food] are dead animals, blood."(Qur’an, V:3). This 
has been qualified by the verse "Say [O Muhammad]: For the one who wishes to eat it, I find 
nothing forbidden to cat in that which has been revealed to me, unless it is carrion or blood 
poured forth [after the slaughter]... (Qur'an, Vl:145). This is because in the second verse 
blood is described as "blood poured forth’, Furthermore, these two verses were both quali- 
fied by the tradition where the Prophet says that two types of dead carcasses, fish and locust, 
are permitted for consumption as well as two types of blood, liver and spleen (Tabrizi, Mishkat 
al-Masabih, 1:410 (no. 1567). 

10. In fiqh, nass carried a wider meaning, and means definitive text or ruling of the Qur'an 
or Sunnah. Hence, nass has two meanings: with respect to zahir, mufassar and mukham; and 
in reference to every Qur'inic verse and every hadith of the Prophet. One may call the Qur’in 
and hadith nass, as zahir, nass and mufassar, or say that this legal ruling is established by nass, 
not by analogy (giyas) 

11. Qur'an, I275. 

12. Trading is lawful (halal) and the usury is prohibited (haram). Halal and harám are 
antonyms and therefore dissimilar. 

13. Ibn Kathir, Tafsir al-Qur'ān al 

14. Qur'an, 11:26. 

15. One may note that there are some 
legal ruling and thei 

16. Ibn Kathir, 1 

17. Qur'ān, 1V:3 

18. Tabari, Jami® al-Bayan ‘an Ta'wil Ay al-Qur'ān, Vllzs32; Qurtubi, al-Jami li Ahkām 
al-Qur'án, 

19. Isnawi, al- al-Ashbah wa al-Nazá'ir, p. 135; Ibn Nujaym, 


m, 1:4367437- 


ptions. Some divorcees are not included in this 
waiting period is shorter. (Ibn Kathir, Tafsir al-Qur'dn al~ Azim, 1:363). 
afir al-Qur'án al- Azim, 1:363-364. 


An 

21. The proof that this verse was revealed in order to explain when to legally divorce is 
the hadith where the Prophet said to “Umar b. al-Khartab, * Order him i-e., his son ‘Abdullah 
b. ‘Umar, who had divorced his wife while she was menstruating] to take her back and stay 
with her until she is cl. 


. and then to wait until her next period and she is clean again. 
‘Thereupon, if he wishes to stay with her, he may do so; if he wishes to divorce her, he may 
divorce her before consummation — And that is the prescribed period which God has fixed 
for women who are to be divorced." (Bukhari, al-Jami’ al-Sahih, V1:163 [68:1]). 

22. Bazdawi, Usil al-Bazdawi, 1:48; Nasafi, Kashf al-Asrár, 1:207. 


CHAPTER 9 


The Explained 
(al-Mufassar) 


The linguistic definition of mufassar 


Mufassar refers to something explained, expounded, interpreted, disclosed. 
In the technical vocabulary of usiil al-fiqh, the term refers to a text in either 
the Qur'àn or the hadith which is explained by a meaning included in the 
text or taken from other sources." 


The technical definition of mufassar 
ss due to a 


so that is 


Bazdawi defined mufassar |a text] that is clearer than na 
meaning included in the text or taken from other source: 
ambiguous [mujmal], but supplemented by a definite explanation [bayan 
qai! chat closes the possibility of ta’wil; or is taken to be lafz "amm |a 
general word] supplemented by certain explanations that precludes the 
possibility of takhsis’+ Sarakhsi defined mufassar as ‘a name given to the 
unconcealed whose aim is revealed in a way? that leaves no possibility 
for ta'wil © Nasafi offered the following definition: *Mufassar is [a text] 
that is clearer than nass in a way that leaves no possibility? for ra'wil and 


tabhisis. ^ 

From these definitions, the Hanafi school appears to consider as mufi 
any expression whose meaning is so obvious and clear that it is spontaneously 
understood. That clear meaning and the legal ruling(s) deduced from this 
provision are the real purpose of the speech, as confirmed in other sources. 
These facts leave no room for interpretation beyond the obvious import and 
the specification of meaning (takhsis). There remains only the possibility of 
abrogation (naskh), which may have occurred in the lifetime of the Prophet. 
a mufassar is unmistakably clearer, because 
\ Mufassar has two 


50 compared to zahir and na; 
it is not open to the possibilities of ta’wil and takhsis 


sources: 


vel 
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(a) the mood itself if it is not susceptible and open to ta’wil and takhsis, 
as in the case of numbers,’and, 

(b) the definitive explanation (tafsir qar i) supplemented by the Lawgiver, 
in the same or in other texts, if that explanation removes ambiguity from 
the provision, by clarifying His intentions completely, so that the provision 
precludes ta’wil and takhsis. 


Examples of mufassar 


(a) The Quran states: *God's command regarding your children’s [inheri- 
tance]; to the male, a portion equal to that of two females; if [there are] only 
daughters, two or more, their share is two thirds of the inheritance; if only 
one, her share is half. For the parents, a sixth of the inheritance to each if 
the deceased left a child; if no children, and the parents are the only heirs, 
the mother has a third." This verse and others prescribe specific shares for 
legal heirs. They have fixed proportions which are mufassar in nature, 
because their values are unchangeable. Therefore, there is no possibility 
for an interpretation beyond the obvious meaning, and every legal heir is 
entitled to his or her precise share of inheritance. 

(b) About the punishment for slander, the Qur'an says: ‘And those who 
accuse chaste women and fail to produce four witnesses [to support their 
allegations], flog them with eighty stripes.’"; and about the sentence for 
fornication'*: ‘The woman and the man guilty of illicit sexual relations, flog 
each of them a hundred stripes.’ 

Both ‘eighty’ (thamānīn) and ‘hundred’ (mi’ah) are numbers, and numbers 
do not assume greater or lesser value than what is stated. Therefore, numbers 
are always counted as mufassar. The first verse clearly means that the 
slanderers should be flogged with eighty stripes; the second verse clearly 
means that adulterers should be flogged with a hundred stripes. These 
definitive (gati) meanings are not open to ta’wil or takhsis. 


_ X) Words with general meanings (alfiz al- umm) that are followed by an 


explanation which precludes specification and interpretation beyond the 
obvious import are mufassar. The Quran states: ‘So the angels prostrated 
themselves, all of them together." ‘The angels’ is a general term (lafz 'ámm) 
which is susceptible and open to specification. It can mean the majority of 
the angels, not all of them. The possibility of specification, however, is 
excluded by the term ‘all of them" (kulluhum). 

At the same time, ‘all of them’ is susceptible to different interpretations. 
It might mean that the angels prostrated themselves in groups and at differ- 
ent times, but these meanings are excluded by the word ‘together’ 
(ajma‘in).' The words which carry general meanings are mufassar when they 
are followed by an explanation which excludes takhsis and ta'wil. 
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(d) The ambivalent mood (sighah mujmalah) becomes mufassar when 
followed by a definitive explanation from the Lawgiver'^ which removes 
ambiguity from that mood and closes the possibility of ta'wil. 

The Qur'àn states: "Truly man was created anxious; discontented when 
evil touches him and niggardly when good touches him. Except for 
worshippers who remain constant in their worship." Ahmad b. Yahya was 
asked what ‘anxious’ (hala‘) in this verse means and he answered: ‘It is 
explained by God and there is no explanation that is clearer than His. When 
evil touches him, a human being becomes fretful. When he gains something 
s stingy and tries to keep everything for himself." So 'discon- 
tented’ when evil touches him’ explains ‘anxious’ (fialir'an). 

There are plenty of verses which are ambivalent: ‘And be steadfast in 
prayer [salah] and give alms [zakah].""; ‘Pilgrimage [hajj] to the House is a 
duty men owe to God.’*°; *O you who believe! Fasting [siyam] is prescribed 


good, he 


for you." 
The words salah, zakah, hajj, siyam are ambivalent. Upon closer exami- 
nation of the ts, we find that the Lawgiver used these words 
for special meanings, which are sometimes almost entirely different from 
their literal and original meanings. So far, the terms referred to had been 


authoritative tex 


ince they later came to indicate more 


clear before becoming ambiguous, s 
than one meaning. Consequently, the verses in which they appear are 
ambiguous. The Prophet, however, explained their meanings in his own 
words and deeds, providing both verbal and practical instructions. He 
prayed (performed salah with his Companions) and later said: ‘Pray as you 
see me pray. ^ He performed the pilgrimage and said: "Take from me your 
rituals [holy rites]? And he wrote about zahlr? and explained the rules 
for iym. With these definitive explanations, ambivalent provisions 
(mujmalah) were explained (mufassarali). 

Accordingly, every mujmal in the Qur'an becomes mufa 
followed by a definitive explanation (hayan qaf‘?) in either the Qur'an itself 
or the Sunnah.?* 


sar when 


The value of mufassar 


Adherence to mufassar is obligatory?” until another reliable proof abrogates 
ic? Mufassar is not open to interpretation beyond the obvious sense of the 
brogated during the lifetime of the Prophet. 


text, It could only have been a 
Therefore, upon the demise of the Prophet mufassar became equivalent to 
muhkam. 
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NOTES 


1. MLL/A, al- 
Maurid, p. 1083. 

2. Such as when a word or text is self-explanatory. This would be when the mood itsely 
is not open to ta'wil or takhsis, e.g., numbers (because their meanings are unchangeable). The 
text may contain an explanation as in the verse: "Truly, man was created anxious; discontenteq 
when evil touches him’ (Qur'an, LXX:19-20). The second part of this verse explains thy 
meaning of ‘anxious’, Such explanations may appear in the same text, as in this verse, or in 
another te; 

3. This excludes what is not definite (qaf ) in meaning or conveyance. Accordingly, the 
mujmal cannot scale up to become mufassar by the support of a solitary tradition (khabar 
al-wiihid) 

4. Bukhári, Kashf al-Asrár, l49. 

5. This should no doubt be related to its meaning. ‘The meaning has to be definite. 

6. Sarakhsi, Usil al-Sarakhsi, 1:165. 

7. This possibility may be excluded by an explanation from the Qur'an itself, the Prophet, 
or a word which carries a single meaning, like numbers, 

8. Nasafi, Kashf al- Asrár, 1:208. 
9. Specific words which are constant in their literal and original meaning are intrinsically 
mufassar. 

10. Qur'án, IVt1. 

11. Qur'an, XXIV:4 

12. For those who were never legally married, 

13. Quran, XXIV: 

14. Qur’in, XXXVIIL3. 

15. Someone could say that this verse is equally an example of muhkam, because it is 
informative (khabar), and khabar is not open to abrogation, The answer to this is thar 
mufassar is only one part of ‘the angels all of them together’, while ‘prostrated’ is the khabar 
and therefore cannot be abrogated. 

16. The Lawgiver in Islam is God and His Messenger, who, 
does not speak from himself but transmits from God, 

17. Qur'in, LXX:19-23. 

18, Bukhari, Kashf al-Asrar, 


Au jam al-Wasit, 11:688; Lane, Arabi 


inglish Lexicon, 11:2397; Ba‘labaki, al, 


ccording to Muslim belief, 


20. Qur'an, 197 
21. Quran, I:183 
22. Bukh: 
23. 


slim, 1X45; “Asqa 
hagi, al-Sunan al-Kubra, V:130. 
mi" al-Sahih, 11:123~124 (24:35); Muslim, 
1 ari, al-Jámi" al-Sahih, 225-251 (30); Muslim, Salith Muslim, 1:75; 
26. One obligation of the Prophet was to explain the Qur'an, This is clear from the verse: 
‘And We have also sent down unto you [O Muhammad] the Reminder [the Qur'an] that 
you may explain clearly to men what is sent down to them, and that they may give thought’ 
(Qur'an, XVI:44) 
27. Bukl said: And there is no disagreement among the scholars in this case." (Bukhari, 
Kashf al-Asrar, 1:50). 
28. Abrogation was possible during the life of the Prophet. After his demise the entire 
1 became mula in the sense that it was no longer open to abrogation. 


‘ath al-Bavi, W264; Shawkni, Nay! 


Sahil: Muslim, 


CHAPTER 10 


The Firm 
(al-Muhkam) 


The linguistic definition of muhkam 


Muhkam refers to perspicuous, exact, precise, accurate, firm; a verse of the 
Qur'àn whose meaning is secured from change, alteration, specification, and 
interpretation beyond the obvious import, and abrogation. ‘In it are verses that 
are entirely clear (mulkamdt), they are the foundations of the Book." In the 
technical vocabulary of usi al-fiqh, the term refers to an entirely clear text, of 
either che Qur'an or the Sunnah, which is not open to fa'wil or takhsis or naskh* 


The technical definition of muhkam’ 


Bazdawi defined mulam in the following terms: ‘If the [mufassar] i 
strengthened, and its purpose is beyond doubt, then it is called mulikam.* 
Sarakhsi defined muhkam in the following terms: ‘What went beyond and 
exceeded? what we mentioned previously, Nasafi offers the following 
definition: "[It is an expression] the objective of which is beyond doubt 
and which excludes the possibility of abrogation [uaskh] and change [tabdil]. 
One may conclude from these definitions and from the following con- 
siderations that in the Hanafi madhhab a muhkam expression has a meaning 
which hastens to one's mind, because it is beyond doubt. The ruling 
deduced from that expression represents the real purpose for the transmis- 
sion of this provision in a form that leaves no possibility for interpretation 
beyond the obvious sense or for abrogation. This is applicable during both 


the life of the Prophet and even more so after his demise. 


'ategories of muhkam 


In view of the causes of mulam which rule out the possibility of abroga- 
tion, some scholars divided muhkam into two categorie 
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(a) muhkam by- itself 

(b) muhkam because of another factor. 

If naskh is impossible because of the text’s meaning itself, such a text is 
said to be intrinsically and by itself muhkam.” This is especially true when 
the text is not open to a different meaning, like the verses about the exis- 
tence of the Creator, His attributes, the beginning of the World, etc. 

On the other hand, the impossibility of naskh could be due to the absence 
ofan abrogating text. This category is called muhkam li ghayrili'^ and encom- 
passes zahir, nass, mufassar and muhkam." 


Examples of muhkam 


While on the topic of muhkam, it is helpful to clarify the development that 
causes some texts to be muhkam and to preclude all possible abrogation. This 
development occurs for the following reasons: 

(1) Reasons internal to the text, where the impossibility of abrogation is 
indicated in the text itself. This may be classified as follows: 

(a) Undisputed legal rulings based on undisputed authoritative text. This 
is illustrated by matters relating to din. These are foundations of the din'"and 
as such are not open to any change in the belief in God, His oneness, His 
attributes", the belief in His angels, His books, His prophets", the Last 
Day," etc. 

(b) News and information about what happened in the past and what will 
happen in the future." 

(c) Legal rulings that represent a basis for unalterable ethical rules, on 
condition that these rules are acceptable to the ordinary and unfettered 
mind, and are unchangeable under different circumstances — e.g., justice," 
filial duty," fulfilment [of a covenant], etc. 

(2) External reasons, when the given meaning understood from the text 
represents a partial ruling (hukm juz'i) and is followed by the declaration of 
continuity. This declaration precludes the possibility of abrogation as in the 
following examples from the Qur'àn and the Sunnah: 

(a) ‘And it is not [right] that you should annoy God's Messenger, or ever 
marry his wives after [his demise].’*° One partial ruling given by this verse 
is the prohibition against marrying the Prophet’s widows; the continuity is 
in His words ‘ever |...] after him’ (abadan), which at the end of the verse is 
a clear declaration of continuity. This makes it muhkam and rules out any 
possibility of abrogation. 

(b) ‘And those who accuse honourable women but bring not four 
witnesses [to support their allegations], flog them eighty stripes and reject 
their evidence ever after. One partial ruling given by this verse is the order 
that the testimony of someone who accuses an honourable person without 
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producing four witnesses to support his allegation, must be rejected, whereas 
the continuity which makes it muhkam is in the expression ‘ever after’. It 
explicitly means permanency, which precludes the possibility of abrogation. 

(c) ʻO people, I had permitted you to contract temporary marriage with 
women, but God has forbidden it [now] until the Day of Resurrection. So 
he who has any [women with this type of marriage contract] he should 
release her, and take nothing back." The partial ruling in this hadith is the 
prohibition of temporary marriage (mutah), whereas the continuity is in the 
Prophet's words ‘until the Day of Resurrection’. It clearly means that this 
hukm is eternal, because according to Islamic beliefs that day will not come 
before the end of this world. This continuity causes this ruling to be mulikam 
because it precludes the possibility of a 

(d) Jihad is under way from the time when God sent me, until the last 
[members] of my ummah fight the Antichrist. ™ The partial ruling in this 
hadith is that the jihad had begun by the beginning of the Revelation, 
whereas the continuity is in the Prophet’s words ‘until the last [members] 
of my ummah fight Antichrist’. The Antichrist, according to Islamic belief, 
will appear shortly before the Last Day, so the ruling is valid forever. 
According to that which has been mentioned, muhkam is not open to ta’wil 
and takhsis*’ because it is explained in sufficient detail so to preclude any 
ambiguity or possibility for interpretation beyond the obvious import. At 
the same time, muhkam is open to abrogation neither in the time of 
Revelation nor after the Prophet's demise.*7 


brogation. 


;The value of muhkam 


Adherence to muhkam should be strictly obligatory because there is no possi- 
bility of ta'wil, takhsis or naskh since muhkam is not open to these." 


NOTES 


1. Qur'an, Illz 

2. M.L ^A, al-Mu' jam al-Wasit, l:190; Lane, Arabic-English Lexicon, 1:618; Ba'labaki, al- 
Mawrid, p. 993. 

3. After quoting Dazdawi's definition, Bukhari expressed his view, from what w 
previously mentioned, that for the text to be mulikam it must be very limpid, clear in its 
meaning and not open to abrogation. These conditions are generally acceptable to Hanafi 
ri quoted many definitions from Hanafi scholars who 


S 


scholars in ugil al-fiqh. However, Bukl 
do not stipulate that mulikam is not open to abrogation. This indicates that Hanafis do not 
ord the scope to muhkam. (Bukhari, Kashf al-Asrár, 1:51). 

4. Bukhari, Kashf al-As 
5. In its clarity and explicitness. 

6. He means mufassar, Sarakhsi, Usril al- 


ir, Uist. 


aralhsi, 1:165. 


84 LANGUAGE AND INTE 


PRETATION OF ISLAMIC LAW 


7. Nasafi, Kashf al-Asrar, 1:209. 

8. Bukhari, Kash al-Asrir, [:51. 

9. Because the impossibility of naskh has come from within the text. 

10. Because the impossibility of naskh is caused from outside the text. 

11, Because all of them had become muhkam in the sense that they may not be abrogated 
due to the absence of an abrogating text and because such a text may not appear after the 
Prophet's demise. 

12. Ibn Abi al-"Tzz, Sharh al-'Agidah al-Tahawiyyah, Wsti-si3 

13. "God! There is no God but He, the Ever Living, the One who sustains and protects 
all that exists, Neither slumber nor sleep overtakes Him’ (Qur'in, Il:255). “There is nothing 
like unto Him and he is the All-Hearer, the All-Seer’ (Qur'an, XLII:i1). ‘Verily, God knows 
all things’ (Qur'an, XXIX:63). 

14. “The Messenger [Muhammad] believes in what has been sent down to him from his 
Lord, and [so do] the believers. Each one believes in God, His angels, His books and His 
messengers. They say, We make no distinction between one or another of His messengers’ 
(Qur'an, II:285). 

‘It is not hirr [piety] that you turn your faces towards the east and the west [in prayer 
but birr is [the quality of] the one who believes in God, the Last Day, the angels, the Book, 
the Prophets.’ (Qur'an, 11:177) 

16. ‘Alif. Lim, Mim, The Romans have been defeated in the nearer land (Syria, Iraq, Jordan 
and Palestine), and after the defeat the latter will be victorious — in three to nine years. 
(Qur'an, XXX:1-4). 

17. "But say: “I believe in whatever God has sent down of the Book and I am commanded 
to do justice among you.’ (Qur'in, XLlI:15). “O you who believe! Be steadfast witnesses for 
God and let not hatred of others incriminate you or make you unjust. Be just: this is nearer 
to piety.’ (Qur'an, V:8). 

18. * And your Lord has decreed that you worship none but Him. And that you be 
dutiful to your parents, If one of them attain old age in your life, say not to them a word of 
disrespect, nor shout at them but address them in terms of honour’ (Qur'án, XVII:23). 

19. "Those who fulfil the Covenant of God and break not the mithdg (bond, treaty, 
covenant)’ (Qur'án, XIII:20); ‘And fulfil the covenant. Verily, the covenant will be ques- 
tioned.’ (Qur'an, XVII:34). 

53. 


22, Muslim, Salrili Muslim, U:1025 (no.1406). 
Abū Dāwūd, Sunan, Il:18 (no.2532). 
. When mulikam has specific (khäss) meaning, 
When muhkam has a general Camm) meaning, 
That is why God has called the mukkamit verses ‘the Mother of Book’ (umm al-kitāb). 
A muhkam is like a mother relative to her child, just as Mecca has been called ‘the mother of 
villages’ (umm al-qura), being the place of pilgrimage and as referred to on the Day of 
Resurrection 
27. Sarakhsi, Usiil al-Sarakhst, 
Bukhari, Kashf Isi. 
28. Nasafi, Kashf al-Asrár, 1:209. 


1:165; Mayhawi, Sharh Nūr al-Anwār ald al-Manār, 


al-Asra 


CHAPTER 11 


Conflict (ta'arud) between 
categories of wadih 


As we have seen, the categories of wadil in the Hanafi school are not at the 
same level of clarity. The most limpid is muhkam, followed by mufassar, nass, 
then zahir. The disparity between these categories becomes apparent and 
significant in the event of a conflict! between them.* In conflict, the ‘clearer’ 


one has precedence.? 


Conflict (ta'arud) between zahir and nass 


lir are regarded 


On its technical definition the general characteristics of 
as follows: 

(f) Its meaning is duly apparent. 

(2) The deduced legal ruling of zahir is not the main objective for the 
presence of the text and does not represent its principal theme. 

(3) The possibility of interpretation beyond the obvious sense, the restric- 
tion of meaning and abrogation (naskh) still exists. 

On the other hand, the characteristics of nass are as follows: 

(1) Its meaning is duly clear. 

(2) The deduced legal ruling of nass is the main objective for the 
presence of the text and represents its main purpose. 

(3) The possibility of interpretation beyond the obvious sense, restric- 
tion of meaning and abrogation still exists. 

From the above characteristics it is obvious that nass is one degree 
‘stronger’ than zahir because the ruling deduced from it is the main objec- 
tive for the presence of the text, while in the case of zahir the deduced ruling 
is not the principal theme of the text nor its main objective. Consequently, 
when a conflict appears between the two, nass will take precedence. 

Here are some examples of such a conflict: 

(à) The Qur'an states: “The mothers shall suckle their children for two 


5 
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whole years.’’ Another verse states: ‘And bearing him and weaning him is 
thirty months." The purpose for the revelation (sabab al-nuziil)’ of the verse 
is to explain the length of the suckling period. Therefore, it is nass because 
the meaning of the text, which is clear, is further explained by sabab al-nuziil 

However, the second verse brings out clearly that the suckling period is 
thirty months. It is zàliir because it was not revealed to explain the suckling 
period, but to bring to light the mother’s merits in respect of her child. The 
proof for the statement that the verse was revealed for this purpose is the 
beginning of the same verse: ‘And We have enjoined on man to be dutiful 
and kind to his parents. His mother bears him with hardship, and she brings 
him forth with hardship and bearing him and weaning him is in thirty 
months." 

Applying the principle that nass has priority over zahir gives precedence 
to the first verse and its meaning. Accordingly, the legal ruling deduced from 
the verse is that mothers should suckle their children for two years? if they 
wish to complete the full term of suckling. '® 

(b) The Qur'an si ‘All others are lawful, provided you seek [them in 
marriage] with mahr from your property, desiring chastity, not illicit sexual 
relations." This verse has apparent meaning which permits any number 
of women to be taken in marriage." After mentioning women who are 
forbidden, it states clearly that ‘all others are lawful.’ Hence, according to 
the apparent meaning of this verse a man could, at the same time, marry 


more than four wives. 

However, another verse states: “And if you fear that you shall not be able 
to deal justly with the orphan-girls, then marry [other] women of your 
verse limits the number to four. 
But since 


choice, two or three, or four. This 
"Therefore, there is an apparent conflict between the two verse 
the second verse was revealed to explain the number, it is a nass and nass 
" Consequently, the legal ruling (permission to 
have a maximum of four women at the same time) deduced from the second 
verse is preferable and any violation of this limit is unlawful. 
^(&) The Prophet stated: “There is no prayer for someone who did not 
recite fatihat al-kitāb.' The apparent meaning of this hadith states that prayer 
is not valid without fatihat al-kitab, whether the prayer was performed in 
congregation or alone. This ruling is indicated by the denial in Prophet's 
words ‘There is no prayer.’ 
In another hadith the Prophet said: ‘For him who prays in congregation 
"^ This 


has precedence over zäh 


who has an imam, the recitation of the imam is recitation for him. 
means that he who prays in congregation need not recite fütiliat al-kitab. 
Accordingly, when the recitation in congregation is in question, this hadith 
disagrees with the former one. 

However, the latter hadith is, in this particular question, more clear than 
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hadith was to explain 
(because its 


the former, because the purpose of the statement of thi 
this particular question. Therefore, the latter hadith is m 
meaning is supported by the presence of the text — sabab al-wwuriid) and has 
precedence over zahir. Accordingly, someone who prays in the congrega- 
tion is not obliged to recite fatihat al-kitab."’ The former hadith is related to 
someone who prays alone, or its purpose is to deny some quality of the 
self." 


prayer 


Conflict (ta'árud) between nass and muifassar 


al definition we have concluded that nas; has three general 
nd, the characteristics of mufassar are that: 


From its techni 
characteristics." On the other 

(1) Its meaning is duly clear. 

(2) The deduced legal ruling of mufas 
presence of the text and it represents its principal theme. 

(3) The possibilities of takhsis and ta'wil do not exist in mufassar, Mufassar 
is open to abrogation only during the Prophet's lifetime. 

In conclusion, nass and mufassar share the first two characteristics, but they 
differ on the third one. Mufassar is ‘clearer’ because it is not susceptible. to 
takhsis and ta’wil, while nass is open to them. Therefore, if a conflict should 
arise between the two, mufassar would be given precedence. Here are some 


ar is the main objective for the 


examples of conflict: 

a) The Prophet said: ‘Then wash up yourself and make ablution for every 
prayer." 

In another narration of this hadith he stated: “Then wash up yourself and 
make ablution for the time of every prayer."* This narration recommends, 
for a woman whose menstruation is longer than usual, a new ablution for 
every prayer at all times, whether it is an obligatory regular prayer performed 
at its proper time, or an obligatory prayer performed afterwards, or a 
supererogatory prayer.? This narration is clear and its meaning is the princi- 
pal theme of the text. Therefore it is regarded as a nas; for that legal ruling. 

The meaning of the latter narration is evidently limpid — one ablution 
is enough for the period of one prayer, because ‘for the time" is stated 
explicitly. This na ir because the word ‘time’ is 
explicit and explanatory, and it represents the principal theme of the text. 
When brought together these two narrations apparently disagree. Because 
the former narration is nass and the latter is mufassar, the latter is given prece- 
dence; Therefore, for the mustaliádali women one ablution for one prayer 
period is sufficient. During this period they may pray any number of 
obligatory and supererogatory prayers.^ 3 

Since nas; is susceptible to interpretation beyond the obvious sense and 
the nas; of the former tradition is opposed by a reliable proof which suggests 


ation is considered mufas 
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a different meaning, the provision ‘for every’ (li kull) may be interpreted as 
‘for the time of every’ by adding ‘the time! Consequently, the hadith may 
preted as follows: ‘make ablution for the time of every prayer.’ 
In this interpretation the apparent conflict disappears. Accordingly, one 
ablution is sufficient for the time of every prayer, during which any number 
of fard or nafl prayers are performed. 

(b) The statement ‘I have married a woman for a month’ refers to a 
temporary marriage, not a legal marriage. This is what one infers from the 
fact that the expression ‘I have married’ is nass clearly related to marriage 
and that mut'ah is a general possibility. However, ‘for a month’ is an expla- 
nation (fafi) which adds the meaning of mutah marriage. He could not 
have meant legal marriage, because le; age is not susceptible to the 
limited duration ‘for a month 

According to the rule that mufa: 
ruling in this case is that a marriage that is temporary is an illegal marriage 
according to the majority of scholars. 


be int 


ma 


ar has 


precedence over nass, the legal 


Conflict (ta áríid) between mufassar and muhkam 


r has 


From its technical definition we have concluded previously that mufa 
three characteristics.” On the other hand, the characteristics of mulkam are 
that: 

(1) Its meaning is clear. 

(2) The deduced legal ruling of muhkam is the main objective for the 
presence of the text and represents the principal theme of the text. 

(3) Muhkam is not open to ta'wil and takhs 

(4) The abrogation of muhkam is possible neither during the lifetime of 
the Prophet nor after his demise. 

It may be concluded that both the mulkam and the mufassar are similar in 
the first three characteristics. However, they differ on the fourth character- 
istic. Mufassar is susceptible and open to abrogation during the lifetime of 
the Prophet in contrast to muhkam, which is not open to naskh at all times. 
Therefore, when the two conflict, muhkam has precedence, as in the follow- 
ing example? On evidence and testimony the Qur’in commands: ‘And 
take for witness two just persons from among you. This text is mufassar 
because its meaning, is clear. It represents the principal theme of the text, 
and it is further explained by the attribute ‘just’ and the fact that the cause 
of giving evidence is to be accepted. According to the general meaning of 
this verse the testimony of someone who has been punished for falsely 
s repented and his status has 


accusing a chaste woman is accepted if he hi 


been reinstated. 
In another verse about the person punished for having unjustly insulted 
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and accused a chaste woman, the Qur'àn states: “And those who accuse 
chaste women and produce not four witnesses, flog them eighty stripes and 
reject their testimony forever, they indeed are fäsiqūn [evil-living persons] 
— except those who repent thereafter and correct [themselves], for verily 
God is Oft-Forgiving, Most Merciful.”*” 

The latter verse is muhkam due to the occurrence of the word ‘forever’, 
nd therefore precludes all possi 


which carries the meaning of continuity 
bility of abrogation. Accordingly, the testimony of someone who has been 
punished for accusing a chaste woman is not accepted even if he has 
repented. This meaning disagrees with the meaning of the former verse. 
Since muhkam has precedence over mufassar, the testimony of someone who 
has been punished for slander is not accepted, even if he has repented after- 
wards and his status is reinstated.^ 

Giving muhkam precedence over mufassar because (unlike mufassar, which 
may be abrogated during the lifetime of the Prophet) the former is open to 
ta'wil, seems to me a weak proof. With the demise of the Prophet mufassar 
instantly becomes equivalent to muhkam. This is the reason why Islamic 
scholars do not rely completely on this proof in their argumentation, and 
avail themselves of other proofs." 


Conflict (ta arid) between nass and muhkam 


When comparing the characteristics of nass and muhkam* one may note that 
muhkam is more powerful because, unlike nass, it is open neither to inter- 
pretation beyond the obvious import nor to specification of meaning or 
abrogation. Therefore, when they conflict, mulikam takes precedence, 
illustrated in the following exampl 

The Qur’in states: ‘And if you fear that you shall not be able to deal justly 
with the orphan-girls, then marry [other] women of your choice, two or 
three, or four. This verse is nass with respect to the permission for marry- 
ing four women at one time. This clear meaning, which represents the 
principal theme of this verse, makes it nass. The legal ruling deduced from 
this verse addresses the Prophet — his wives could remarry after his demise. 
However, in other verses the Qur'an states: “And it is not [right] for you to 
annoy God's Messenger, or ever to marry his wives after [his demise].** 

This verse is mulikam with respect to the prohibition of marrying any of 
the Prophet's wives after his demise. It is muhkam because the word ‘ever 
after’ rules out the possibility of ta’wil or naskh. Because mulikam has 
superiority over nass, the latter ruling has effect, and marriage to any of the 
Prophet’s widows was not allowed. 
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NOTES 


» There is unanimous agreement among Islamic scholars that the contradictions in 
Pp (Qur'an and the hadithi) are apparent because real contradiction is only 
whence dci the sé Level, presented at the sre time and sovopposed tb ohe énothe, 
as to make reconciliation impossible, Needless to say, however, this kind of contradiction, 
never occurs, although it may exist in the mind of the mujtahid due to a lack of knowledge 
of when the text was delivered, of an understanding of the same text, ete. The examples cited 
below support this, (Sarakhsi, Ustil al-Sarakhsi, 11:12) 

‘There is disparity between the two only in respect of clarity and ambiguity; there ig 
no disparity in respect of certainty and uncertainty, All categories should be qaf? al-huhin, 
otherwise there would be no proper disagreement because the indefinite (zanni) cannor 
oppose the definite (qafi). 

3. The method for recognising the ‘clearer’ me: 
the other is essential to this study. 

4. In the case of nas; it is less possible than in the case of zàliir because nays represents the 
principal theme of the text, as distinct from zähir. 

5. Qur'an, 1:233 

6. Qur'in, XLVI:5 

Ibn Kathir, Tafsir al-Qur'àn al Azim, 1:380-381. 

8. Nasafi, Kashf al-Asrar, l211—212; Ibn Kathir, Tafsir al-Qur'án al Azim, 1:200-201, 

‘This is the opinion of Abū Yosuf and Muhammad, unlike Aba Hanifah, who main- 
wi, Multagar al-Talriwi, 
bn al-Humám, Fah 


ning in order to favour one proof over 


tained that the prescribed suckling period is thirty months (Tal 
p. 220; Kāsānī, Badā'i al-Sani'i', 1V:6; Marghinini, al-Hidayah, 1:22, 
al-Qadir, 11:5-6). 

10. The Qur'ün says about this "for those [parents] who desire to complete the term of 
suckling’. (Qur'än, 1:233). 

11, Qur'ān, 1V:24. 

12, The verse is not ma 


in this meaning despite the faet that it is clear and apparent 


because it was not revealed for the purpose of explaining the particular meaning, but to list 
women who cannot be taken in marriage, Therefore, the verse is mass in this second mean- 
ing. 

13. Qur'an, 1V:3. 


14. At the same time, the former verse is nas; in its stipulation about dowry, and the later 
verse is zülir for not stipulating the dowry (the dowry is not mentioned). Consequently, the 
dowry is wajib because nass has precedence over zahir. 

15. Bukhari, al-fani’ al-Sahih, 1:184 (10:95); Muslim, Sahih Muslim, 1:295 (no. 394). 

16. Ibn Majah, Sunan, 1:277 (no, 850). This tradition is weak. 

17. "This question is a matter of wide discussion between scholars. Our example is in line 
with the Hanafi school, which holds that someone who prays in the congregation need not 
recite fatihat al-kitüb (Tahiwi, Mukhtasar al- Tahawi, p. Marghinàni, al-Hidayah, 1:55). 

18, It means that the prayer without fatihat al-kitab is incomplete. 

19. See ‘Conflict between zàhir and mass’. 

20. Nasafi, Kashf al-Asrár, 1:212; Mayhawi, Sharh Nür al-Auwár ‘ald al-Manàr, 1:212 

21. Bukhari, al-Jümi' al-Saltih, 1:63 (4:63); Ibn Majah, Sunan, 1:204 (no.624); Tirmidhi, al- 
Jimi" al-Sahih, 1:217-218 (no. 125). 

22, Marghináni, al-Hidayah, 1:32; Zay 
narration is very strange (gharth jiddan). 

23. The fiqah’ who maintained that a mustahidah woman has to make ablution for every 
prayer made an exception when naff and gadā’ prayers are in question. They stated that she 


213. 


, Nash al-Rayah, 1:204. Zayli'i stated that this 
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is permitted to pray with one ablution more than one nafl or qada’ prayer. They argue that 
these prayers are too numerous, causing hardship and diffculty. (Shirazi, al-Muhadhdhab, :1:46; 
Ibn Qudāmah, al-Mughnt, 1:342). 

24. This conclusion is in harmony with the 
dence over nass and the narration in which ‘the time" was mentioned are not the main proofs 
of the H hey needed other proofs because the latter narration (which is mufassar) is 
weak and, as Zayla'i stated, "very strange’ (gharib jiddan) and does not stand up to the former 
narration, which is saith (Tahawi, Sharh Ma'ni al-Athar, 1:46, Mulhtasar al-Tabwi, p. 22; 
Kasini, Bada’i® al-Sang'r', 1:44; Marghinani, al-Hidāyah, 1:32-33; Zayla', Nash al-Rayah, 
1204). However, the majority of figahā’ are of a different opinion. They prefer the former 
naration (Make ablution for every prayer’) because it was narrated in the Sahih. This is not 
the case in the latter narration, ‘Make ablution for the time of every prayer’. Zayli'i main- 
tained that this is ‘very strange" (gltarib jiddan) (Zayla i, Nasb al-Rāyah, 1:204). 

Because in Arabic one may say "atile li-salat al-zuhr — which means *I will come to you 
plicidy mentioned, but everyone 


mafi view. The rule that gives mufassar prece- 


at [the time] of the prayer of zuhr’. "The time’ is not es 


understands it from the conte 
26. See ‘Conflict between nas; and mufassar 
27. Mayhawi, Sharh Nür al-Anwār ‘ala al-Manàr, 213-214. 
28. Qur'an, LXV. 
29. Qur'an, XXIV:4 
30. This question has been widely debated by Hanafis and Shafi‘is. My conclusion (based 
on the rule that muhkam has precedence over mufassar) is that the testimony of the qädhif 
ising a chaste woman) is unacceptable. This 


someone who has been punished for falsely ac 
is consistent with the Hanafi school. Both schools provide other proofs in support of their 
opinion (see chapters on gadhfand testimony in their respective books). 

Qurtubi, al-Jani li Alim al- Qur'an, 


31. Ibn Kathir, Tafir al-Qur'ān al- Azim, 11:3543 
XIl1807r81. 

32. See ‘Conflict between zàliir and nas; and "Conflict between mufassar and milikan’. 

3). Qur'an IV:3. 


34. Qur'an, XXXIIEs3. 


Introduction to the Shafi‘t Approach to 
Clear (wadih) Words 


Shafi scholars! have a different approach to clear (wādil) words from that 
of the Elanafis. They divided clear words into two categories only: the 
apparent (zahir) and the explicit (nass). 

The fact that the Hanafis divided wadih into four categories may suggest 
that their division is clearer and more precise. This will be obvious when 
we determine the scope of wādih in the Shafi‘ s and the deep disagree- 
ment among their scholars in its interpretation. First, the apparent (zahir) 
will be dis: 


assed. 


NOTE 


1, Some contemporary scholars categorised widili in a way that is similar to, yet clearer 
than, that of the Shifi‘ts as follows: 1) A plain and e; 
fixed meaning unlikely to give sense to the interpreta 


tion beyond the obvious sense (ta'wil); 
a text which is neither plain nor explicit. This is a text which provides a meaning, with 
possible 


rther meanings. 


Those scholars utilise ra'wil, preferring one meaning over another 
al-nuciil or sabab al-wunid bas no value. (Bardisi, Usil al-Figh, p. 171). 


in this process sabab 


CHAPTER 13 


The Apparent 
(al- Zahir) 


The linguistic definition of zahir 


Zahir vefers to apparent, plain, manifest, evident; al-shay’ zahara zuhiiran 
means that something appeared and became evident after having been 
concealed; zahiran, outwardly and apparently;' fr'l-záhir, in appeai 


ance. 


The technical definition of zahir 


Shàfi'i scholars gave zahir various definitions: Basri defined it as: "That which 
needs no other in expressing its apparent meaning.’ He quoted another defi- 
nition: ‘It shows its objective [intended] and non-objective meanings, but 
the objective [intended] meaning is more apparent.’ Badri preferred the first 
definition. He maintained that a provision, when its meaning becomes clear, 
instantly becomes apparent, whether or not it is susceptible and open to 
another meaning. The difference between zahir and nas; lies in the fact that 
the former does not require another meaning for its full meaning to be 
asserted. This is in coni . Shirázi held that zahir is a word (lafz) 
that denotes two meanings of which züliir is the more apparent! Qarráfi 
defined zahir as ‘an expression that alternates between two.or-more mean- 


t to maş 


ings, and in one of them the zahir is more eminent. | 

Literal meaning may offer alternatives, such as the case of a word with a 
shared meaning (lafz mushtarak), or when one word is given as a name to 
many subjects, The Qur'an states: ‘But pay the due thereof on the day of 
its harvest.” This has an apparent meaning related to duty, but it is unc! 
in relation to the amount. In relation to the apparent meaning of the provi- 
sion, all three — the meaning of the provis 
provision and the provision itself — are called zahir. 

Ghazali maintained that zahir is a provision which is open to interpretation 
beyond the obvious sense (ta’wil). He stated that according to the approach 


ion, the ruling deduced from that 
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of Sháfi'i, who did not distinguish between zahir and nass, zahir gives a 
meaning which is more likely to be understood, but the understanding is 
indefinite.” Elsewhere," he stated chat an expression may have either a speci- 
fied and fixed meaning which precludes another meaning (called mubayyan 
or nass), or it may have two or more meanings. In the latter case, if none 
has precedence over the other, the expression is called mujmal; but if one 
meaning takes precedence that meaning is called zühir. 

Amidi criticised Gh ’s definition of zahir, holding instead that it signi- 
fies its meaning according to the original (literal) or customary meaning, 
while supposing other less expected meanings.” [ji maintained that: ‘Zahir 
Taftizini defined zahir as: ‘What 
e Iji, Ans aintained that záhir is what 


is what signifies an indefinite meaning. 


signifies its meaning clearly. 


signifies an indefinite meaning. 

According to the Shafi'i school, züliir seems to be ‘a provision which 
signifies an. indefinite meaning, yet prefers other (meanings) which are 
non-preferable" Therefore, when an expression has more than one meaning, 
it is called zahir in relation to the apparent and preferable (rājih) meaning, 
and ini'awwal? in relation to the non-preferable (marjil) meaning." 


ixamples of zahir 


During the presentation of the examples of záliir we may mention the provi- 
sions which provide apparent meaning: 

comp Wa) The absolute imperative (jussive) mood (mutlaq sighat al-amr). The 
imperative mood is apparent in obligation and may be interpreted beyond 
its obvious sense as praiseworthiness and permissiveness, as in the following 
verse: *O you who believe! When you contract a debt for a fixed period, 
write it down [...] But take witn whenever you make a commercial 
contract.’ 


The imperative statements ‘write it down’ and ‘take’ apparently signify 
obligation, However, most scholars interpreted this beyond its obvious 
sense, using the concept of ta'wil,^ and maintained that the purpose of this 
kind of order is not an obligation but rather praiseworthy.'” Accordingly, it 
is not obligatory for Muslims to write down all contracts, but praiseworthy, 
to do so. \ 

(5) The absolute prohibition (jussive) mood (mutlaq sighat al-nahy). The 
prohibition mood is apparent (zahir) in tahrīm. It may, however, be inter- 
preted beyond its obvious import to mean blameworthy. Examples of this 
are the Prophet's prohibitions of prayers at certain places, such as graveyards, 
toilets, camel sheds, etc. The absolute prohibition mood is apparent in 
tahrim. It may be interpreted, however, as blameworthy, if this interpreta- 
tion is supported by a reliable proof." 


The Apparent (al: 


(c) The general meaning mood (sighat al-'umiim) provides an apparent 
meaning which includes everything to which it is applicable. The restric- 


ation of its meaning would be regarded as ta'wil. An 
"No fa 
‘Fasting’ 


tion and specifi 
example of this is what the Prophet said in the following hadith 
ing is valid for someone who did not intend it the night before 


is an indefinite noun in a negative context. Indefinite nouns in a negative 
context, according to Arabic linguistic rules, normally carry a general mean- 
ings 
of fasting, be they compulsory, supererogatory, or the performance of vows 
to God. Therefore, the specification (takhsis) of this tradition implies fasting 
during Ramadan only. 

(d) The apparent meaning may appear in nouns, verbs and prepositions 
-e.g to, until, up to. The apparent meaning of this word signifies the 
(hayah). The apparent (zahir) meaning is open to ta’wil. If the term ‘to, 
until’ is interpreted as a joining or connection between two matters, that 


ing. Hence, the word ‘fasting’ by its apparent meaning includes all m 


interpretation would be regarded as ta’wil.2? 


The effect of zahir on legal reasoning 


As mentioned, when a provision generates more meanings, the most obvious 
and probable is the apparent. Such a provision, however, is open to other 
meanings and may be interpreted beyond its obvious meaning when this is 
supported by reliable proof. This openness to ta'wil has an enormous effect 
on legal reasoning, a 
L The Qur'án states: ‘Finding no water, perform tayammum with sa id fayyib 
and rub therewith your faces and hands.’** Sháfi't, a master of the Arabic 
language, stated that sa id is earthy dust (rurāb, ghubar), and that said and 
dust are synonymous. In his opinion tayammum may be performed with 
something like soil dust (sa d)" because this is what the verse indicates by 


s seen in the following example." 


its apparent meaning. 

Imim Malik claimed that tayammum may be performed with anything 
which rises up from the earth (mà sa‘ ada ‘alā wajh al-ard) — like pebbles, stone, 
sand, dust — because sa'id, according to him, means precisely this.“ 
Therefore, he interpreted the same verse not according to its obvious 
import, but to an extended meaning of ‘said’ by using ta'wil. 


The value of zahir 


Adherence to zahir should be obligatory, and its meaning should be applied 
and strictly followed'* except in cases where the definitive (qar'i) meaning 
is required. The apparent meaning may be abandoned only in cases where 
a reliable proof suggests otherwise. the proper interpretation 


In such casi 
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beyond the obvious sense (ra'wil sahil) may be used and its meaning 
followed.** 


NOT 


1. According to the terminology of usi al-fiqh no parallel is drawn betwe: 
bitin. The parallel is always drawn between khafi and zahir. The term bitin (essenc 
intrinsic nature) is normally found in “ilm al-kalam, 

2. M.L/A, al-Mu‘jam_al-Wasit, 1:578; L 
1:1039, 1:1099; Ba'labaki, al-Mawrid, p. 736. 

i, al-Mu'tamad, 1:320. 


zāhir and 
interior, 


Arabic-English Lexicon, 10192630; EP, 


, al- 


l, p. 37. He followed Rāzī in this definition, (Rā: 
Mahsül, 11:315). 

6. Quran, Viagi. 
al-Mustasfa, p. 196. 

, al-Mustasfa, p. 187. 

9. Amidi, al-Ihkām fr Usail al-Ahi THE 48—49. 

10. Indefinite indication can be result of: 1) the linguistic usage of the word wd al-lughah. 
For example the word asad (lion) is preferable (rijili) when used in connection with the wild 
animal that we know and not as a reference to a strong man; 2) usage of words by the Lawgiver 
(Shar), in meanings which are different from the word's original and literal meaning, An 
example of this is salih (prayer). Salah originally meant apology and supplication (ie, du'a), 
but it became a term preferably associated with the known ritual that Muslims have to 
practise five times a day; 3) by customary usage (‘uf al-isti' mal), such as the word ghā'it — 
which is used to mean excrement, while originally referring to a lower part of the earth 
({al-makān al mutma'inn min al-ard) (Ansari, Ghayar al-Wusiil, p. 83; lji, Mukhtasar al-Muntahā, 
11:168). According to this defi ning. Hence nass is the 
partner of zahir. 

ur. Taftazani, Hashiyat al-Ta 
DL 

12. Ansari, Ghayat al-Wusiil, p. 83. 

13. That is, interpreted beyond the obvious meaning of the text. 

14. FÉ non-preferable meaning was given precedence over the preferable meaning, 

15. Qur'an I:2) 

16. Ta'wil may be used only when supported by a reliable proof. 

17. Ibn Kathir, Tafsir al-Qur'an al Azim, 1:446~450; Qurtubi, al-Jami’ [i Ahkām al-Qur'ūn, 
I1:382-383. 

18, “Abdullih ibn “Umar related that the Prophet forbade prayer in each of seven places: 
“The dunghill, butchery, graveyard, middle of the road, bathroom, camel shed and on top of 
the Ka'ba’. (Tirmidhi, al-Jami" al-Sahih, 177-178 (no. 346); Ibn Majah, Sunan, 1:246 (no. 
746). Shaw! 143) 

19. Nasa'i, Sunan, 1V:196 (no. 2331); Aba Dawüd, Sunan, 11:329 (no. 2454) (Sha 
Nayl al-Awtar, 1V:207.) 

Amidi, al-thkam fi Usiil al-Abkam, 1:55; Isnawi, al- Tamhid, pp. 221-224. 
Tilmisini, Mifiah al-Wasil, p. 45. 

Qur'an, V:6. 

Shafi, al-Umm, E43 


jon, nass signifies its definite m. 


, II:168. According to this definition, zahir is part of 


kani, 


BENE 
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24. Ibn Rushd, Bidayar al-Mujtahid, 1:71; Dassüqi, Hashiyat al-Dassiqi, 1:175. 

25. Although this rule applies, there is disagreement amongst fugaha” where the narrator 
ofa certain hadith provides an explanation which is not in harmony with the apparent (zahir) 
meaning of the hadith. Some say the apparent meaning should be followed, while others give 
precedence to the explanation of the narrator. (Basti, al-Mu‘tamad, 10:670; Amidi, al-Ihkām fi 
Usil al-Ahkām, 1:342). 

26. Ibn Qudamah, Raudat al-N; 


r, I1:29-30. 


CHAPTER 13 


The Explicit 
(al-Nass) 


The linguistic definition of nass 


t. The meaning of the root is ‘to 


Nass refers to explicit, declared, man: 
à the 


rais ially ‘to elevate the object so that is visible to all’; al-nas. 
original written text. In the technical vocabulary of usiil al-figh, the term 
refers to either Qur'an or a hadith text.' 


", espe 


The technical definition of nass 


hifiie understanding (mutakallimān) of 


Upon closer examination, the $ 
question than the 


wadih shows it is obvious that they are less clear on this 


Hai ili would seem confused unless we accept 
the fact that the term ‘nas conception had a natural evolution. 

Shàfi'i, the founder of the mutakallimiin school in ugil al-fiqh, did not 
himself draw any distinction between zahir and nass. He used the one to 
refer to the other,* looking upon them as two names for the same concept. 
"This may have been because he took into account the linguistic meaning. 
From a linguistic point of view, he is absolutely correct. He defined uas; 
as an utterance the intended legal ruling of which is known independently, 
or by the assistance of any other indicator.* 

In his Risālah Sháfi't described nas; as that which has definite and indefi- 
nite meaning. He said: "The sum-total of what God has declared to His 
creatures in His Book, by which He invited them to worship Him in 
accordance with His prior decision, includes various categories. One of 
these is what He has declared to His creatures by ‘nasg’ [in the Qur'an], such 
as the aggregate of duties [jumal fara'id]? owed to Him: That they shall 
perform the prayer, pay the alms tax, perform the pilgrimage and observe 
the fast. And that He has forbidden disgraceful acts — both visible and 
hidden- and in the textual {prohibition of] adultery, [the drinking of] wine, 


. Their conception of wi 
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cating [the flesh of] dead things and of blood and pork; and He has made 
dear to them how to perform the duty of [the major] ablution and other 
matters stated precisely in the nass [of the Qur’an].”* 

Words like salat, zakāt, termed here as nass, have no definitive meaning 
because they are ambiguous (mujmal) and as such they need further expla- 
mation.” Their modus was made clear at a later stage by the Prophet both 
verbally and practically. He explained the number of prayers to be performed 
each day and the amount of zakdh and their time of fulfilment and so forth. 

Shafi'i uses the term nas; to refer to rulings to which either the Qur'àn 
or a hadith refers" Later, the majority of mutaballimüi? distinguished 
between zahir and nass, but they disagreed in their approach to it, although 
the majority of them place zahir and nas; in opposition to mujmal. They also 
sometimes speak about nag; as mubayyan or as a category of mubayyan. 

‘Abd al-Jabbar defined nass as: "Speech whose meaning is understood.’ 
From the three stipulated conditions, it is obvious that Basri means by nass 
a provision which is not open to any other meaning." Shir 
nass is every expression which provides a ruling by its plain and explicit 
meaning, in a way which leads to no other possibility." The following 
verses are examples: ‘Muhammad is the Messenger of God’'*; ‘Approach 
not the unlawful sexual act’ and ‘Kill not one whose life God has made 
sacred, except for a just cause [according to Islamic law].’'* 

Ghazali'* mentioned that scholars have three different approaches in their 
understanding and definitions of nas; 

(1) The Sháfi'is approach of identification and equivalence between zahir 
and nass and calling zahir nags.'7 


ázi maintains that 


(2) The approach that takes nass as a provision which is not open to a 
potentially different meaning, such as numbers. As an example the number 
five is a nass because its meaning is unchangeable. Also the word horse can 
only mean that kind of animal. It can mean neither donkey nor camel. We 
may thus conclude that the provision of meanings which preclude other 
meanings, indicates nass 

(3) The approach that takes nass as a provision which may not lead to a 
different meaning even if supported by a proof. If the provision leads to 
another meaning, but that meaning is not supported by a proof, the provi- 
sion could still be called nass. 

Ghazali holds that na 
the second approach, which mair 


denotes all three meanings. However, he prefers 
ained that nass is a provision (a meaning) 
that is not open to interpretation beyond the obvious import, for example, 
‘And approach not the illicit sexual act’;'" and ‘Kill no one whose life God 
has made sacred, except for a just cause [according to Islamic law].”"” Ghazili 
preferred the second approach not because the other approaches are un- 
acceptable in the Shariah or in the language, but because the second is 
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more widespread amongst the scholars. Furthermore the second approach 
is less likely to lead to confusion between nass and zahir. 

The majority of Shafi‘is have followed Ghazali in the opinion that nass 
is a provision which is not open to ta'wil. Ibn Qudimah defined nas; as: 
"The meaning taken only from the provision which is not susceptible to any 
other possibility’,*° as in the verse ‘making ten days in all’’ ‘Ten days’ is 
nas because its meaning is unchangeable and not open to ta'wil. 

This is his opinion, although he maintains that zahir may be called nass 
because nass means zuhiir in Arabic. 

Qarráfi offers three different definitions of nas. 

(1) Nass is what provides definitive meaning and is not open to another 
definite meaning, as in the case of numbers. 

(2) Nass is what provides definite meaning although it might denote 
another meaning. The example of this is the plural (siyagh al-jumi) which 
indicates the smallest definite amount of plural? and may include more 
than that, such as the word ikhwah (brothers) in the following, verse: ‘if 
the deceased left brothers or [sisters], the mother has a sixth,” The word 
‘brothers’ is in the dual sense, but it could indicate any number larger than 
two. 
(3) Na 
used nass in this sense. 

Of these definitions Ghazali mentioned only the first — that nass is a provi- 
sion which provides definite meaning and as such is not open to other 
meanings. Qarrafi, too, preferred this definition like him. Some kalām 
scholars like Baydawi, [ji and Ansári,7 maintained that nass is: “What 
provides a definite meaning.’ Shawkáni defined nass as: "What leaves no 
room for interpretation beyond the obvious sense (ta'wil).* Id defined nass 
as whatever connotes one meaning, and no more. He mentioned as well 
that firgahd’ use this term for expressions that strongly exhibit certain mean- 
ings 

From these various definitions one may conclude that the Sháfi'is differ 
in their conceptions of nass. It seems to me, however, that the conception 
which regards nass as a provision which is not open to ta'wil is preferable. 


is what provides meaning through any means. Most of the figaha’ 


Nass in the Qur’an and hadith*® 


When definitions of nass are compared the deep divergence between the 
Hanafi and the mutakallimiün approaches to nass becomes evident. One may 
also note that the mutakallimiin themselves are in deep disagreement over 
this matter. This divergence led, among other things, to a disagreement 
about the nass which figure in the Qur'an and hadith. Some scholars main- 
tained that the occurrence of nass in the Qur'an and hadith is very rare. Only 
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a limited number of 


xamples of nass 


an be identified, such as the follow- 
ing verse and tradition which provides a clear and explicit meaning. 

The Qur'an states: ‘Say [O Muhammad]: He is Allāh, [the] One” and 
‘Muhammad is the Messenger of God.’* The Prophet said, ‘O Unays go 
to this woman. If she admits adultery stone her." Other s 


holars, however, 
maintain that there are more instances of mags. They argue that internal 
(textual) and external evidence raises the text to the level of nass. The former 
scholars do not take this argument into consideration, 


The value of nass 


Adherence to nass is obligatory and its meaning must be applied. This is 
because, according to the majority of the Shafi't school, nass yields a defi- 
nite meaning which is not open to ta'wil. Yet, even if the meaning is 
indefinite, it should be applied until a reliable proof indicates otherwise. 
This is due to the consensus of scholars that an indefinite meaning must be 
applied until a reliable proof suggests otherwise. A meaning may be avoided 
only if abrogation (naskh) is ascertained. 


NOTES 


1. MLA, al-Mu‘jan al-Wasit, 1:926; Lane, Arabie-English Lexicon, 11:2797-99; El, 
VI:881; Ba labaki, al-Mawrid, p. 1173. 
2. Ghazili, al-Mustagfá, p. 196. 


the linguistic meaning of zāhir and nass in Lane's Arabic-English Lexi 


on, 1:1926 


2797. 
4. Basti, al-Mutamad, 1:319; Ghazali, al-Mustasfa, p. 196. 
5. Qur ted to duties like prayer, alms tax a 
accordingly, have no definite meaning, although ShafiT called them nass. 
6. Shafi’, al-Risālah, pp-67-68. Also, Basri, al-Mu'tamad, 1:319. 
7. One may say that God has commanded the obligatory pr: 


nic verses 


d so forth are mujmal and, 


r by nas; even if His 
command "And offer prayer.” is mujmal. The answer is that it is not mujmal in relation to 
obligation, but in relation to form, time and other matters. 

8. Shafi’, al-Risālah, p. 81. 

9. Basti, al-Mu tamad, 1:319; Ghazāli, al-Mustasfi, pp. 187,196; Rāzi, al-Malsil, 1:1:316; 
Shawkini, Irshād al-Fuhāūl, p. 156. 

10. Basti, al-Mu' tamad, 1:319. 

11. Shirazi, al-Lunina', p. 48. 

12, Qur'an, XLVITE29. 

1. Qui ; 

14. Quran, Vist. 

15. Ghazili stated that provisions are divided into two categories: mujmal and mubayyan, 
The provision whose meaning is determined, definite and as such not open to other 
interpretations, is called mubayyan or nas 


"The provision which has two or more indefinite 
ings, none of which can have precedence over the others, is called mujmal. If the 
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provision has more than one meaning, but one meaning is apparent and has precedence, that 
provision is called záliir (Ghazali, al-Mustasfa, p. 187). 
16. Ghazali, al-Mustasfa, p. 196. 
17. Ghazili regards this opinion as correct, because it is applicable to the language and 
there is no objection in Sharr ah (Ghazali, al-Mustasfa, p. 196). 
18. Qur'án, XVII. 
19. Qur'n, Viisi. 
20. Ibn Qudimah, Rawdat al-Nazir, 11:27-28. 
21. Qur'in, Hz196. 
22. Qarráfi, Sharh Tangih al-Fusül, pp. 36-37. 
23. Although two is dual, the majority of scholars see it as a plural based on the hadith; 
“Two and more than that are a core.’ (Razi, Malisil, 1:2:605). 
24. Qur'n, I 
. Ibn al-Hājib, Sharh al Adud ma'a Mukdtasar al-Muntaha, 11:168. 
Asfahani, Sharh al-Minhaj, 1444. 
áyat al- Wusil, p. 33. 
shad al-Fuhiil, p. 156. 
nce between Hanafi and kalim figaha’ regarding this matter would be 
interesting to study, because there is no doubt that their jurists use the word mass in a way 
that carries different connotations. Subki, al-Ibhdj, 1:360. 
30. Qarráfi, Sharh Tangih al-Fusiil, pp. 36; Ibn al-Hājib, Sharh al-'Adud ma'a Mukhtaşar 
al-Munahá, Ansiri, Ghayat al- Wusiil, p. 83; Shawkani, Irshad al-Fuhūl, p. 136. 
31. Qur'in, CXI 
in, XLVIII:29. 
i al-Jämi al-Sahilt, VII:24— 
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CHAPTER 14 


Comparison between 


Hanafi and Shafit 


In the Shafi'i madhhab, 
This meaning may be based on the essential literal meaning of the word,’ 
or on customary use of the word.? When the word ke 
ing, it is termed zahir, when it takes on a non-pre 
mu’avwal or interpreted. If no meaning can take preference, it is mujmal? 
One may conclude that zãhir in the Shafi'T madhhab represents only one of 
the Hanafi categories of nass, because the schools accept that different expla- 
nations are possible. 

According to the majority of Shafi‘is, nass yields definite meaning ~ like 
numbers and nouns, Therefore, it is like mufassar in the Hanafi madhhab. 
Mufassar, in its technical meaning, is not widely known in the € 
madhhab, who impute a different meaning to mufassar from that of the Hanafi 
madhhab. Sháfi' used it as the opposite of mujmal while Ra 
mufassar to refer to two categories of provisions: 

(1) The clear (wadih), which is a provision that needs no further expla- 
nation. 


āhir is an expression with an indefinite meaning. 


s its preferred mean- 
red meaning it is 


i used 


(2) An expression which, in order to be understood, needs further expla- 
nation than that which has already been provided.’ 

Muhkam in the Shafi'i madhhab gives a clear meaning either in a definite 
or an indefinite way. One may observe that nas; and zahir in the Ha 
madhhab are both called muhkam while the Sháfi'i madhhab does not di 
guish between the two. It is obvious from the definition given by Tji chat 
multkam yields a clear meaning in both nass and zühir.^ 

In my opinion the Hanafi division of wādih i 
for the following reasons: 

(1) It is clearer in both definition and categorisation. A degree of clarity 
is more easily attainable by reference to the detailed definitions provided by 
the fi: 


ü- 


more accurate and precise 
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(2) Their division includes more meanings a 
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quired through the differ- 


. Badshah, Tu) 


Such as the ge 


al word ('ámui), which provides a general meaning, 
as the word salah (prayer), 

al-Malisül, 1:1:316, 

+ al-Umm, 7:180, 

Räzi, al-Muhiiil, |: 
al- 


, Sharh al-Minhaj, 1:185. 


Introduction to the Hanafi Approach to 
Unclear (mubham) Words 


Mubham means an obscure, dubious, vague or unclear word; speech or 
language that is dubious, vague and not clearly expressed or understood.' 
‘The technical definition of mubham is based on its literal meaning. It is a 
provision with a dubious meaning and an objective obscured by the 
provision itself, or due to an external incident. Both the meaning and the 
objective of the mubham are attainable as a result of research. These provisions 
do not convey by themselves clear meanings, and in order to be understood 
additional explanations are needed. 

As mentioned before, an authoritative text which a mujtahid is unable to 
understand is termed mubham. The indication of a legal ruling in the case 
of mubham is concealed. This is due either to the provision itself or to.an 
incidental reason. On this basis Taftazanr? divided mubham into two groups. 
In the first group the obscurity is due to the expression itself and. includes 
mushkil, mujmal and mutashabih. Obscurity in the second group is due to an 
incidental reason and includes khafi only. " 

The obscurity of the first group can be removed by legal reasoning, 
(ijtihad). If legal reasoning is sufficient for this t: what was unclear 
(iubhami) is called npshikil. If the legal reasoning is insufficient, but support 
from an authoritative text is needed, the obscurity is called mujmal: If neither 
the legal reasoning nor the authoritative text is sufficient, it is termed 
mutashäbih. 


Because Islamic scholars have provided explanations for the most authori- 
tative texts, one may conclude that obscurity can be removed mostly by 
legal reasoning (ijtihād). Sometimes, however, it can be removed only by 
an explanation from the Lawgiver. Without such an explanation the expres- 
sion will be mutashābih.? 

It might be added here that the obscurity in mubham is not always at the 
same level. This is why Hanafi scholars divided unclear legal texts (mubham) 
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into four categories: khafi, mushkil, mujmal, and mutashabih. The most 
obscure is mutashabih, followed by mujmal, mushkil and khafr. We will now 
explore these categories, their degrees of vagueness or obscurity, and their 
effect on legal reasoning and the deduction of legal rulings from authorita- 
tive texts. To make such an exploration valid, we need to focus on the 
interpretation found in the process of juridical deduction (istinbat al-ahkam). 
The first category is khafi. 


> Lane, Arabic-English Lexicon, 1:268-269; Ba‘labaki, al-Mawrid, p. 948. 
. Taftazini, Sharh al-Talwih ‘ala al-Tawdih, 1:126. 

3. The Qur'án states that some of the verses are mutashabih: “It is He who sent to you 
[Muhammad] the Book. In it are verses that are entirely clear — they are the foundations of 
the Book [and these are the verses of ahkām (commandments), fard’id (obli and 
hudüd (laws for the punishment of thieves, adulterers, etc.)] — and others tha 
clear (mutashabiliat) (Qur'an 11:7). 


m 


CHAPTER 15 


The Hidden 
(al- Khaft) 


The lingui 


tic definition of kliafr 


Khaf refers to hidden, covert, latent, unperceived or barely perceived, 
unknown, invisible." 


The technical definition of khafr 


Hanafi scholars proffer different yet similar definitions of khafr. Dabbüsi 
defined it as: ‘An expression whose meaning is obscured not by the language 
iself but because of án external factor. This would cause the meaning to be 
less understandable, unless analysed.? Bazdawi defined khaft as: “An expres- 
sion whose meaning is dubious not due to the language mood but due to 
an external factor. That meaning can only be grasped if analysed.” Nasafi 
maintained that khafi is: ‘An expression whose meaning is obscured due to 
an external matter rather than the language mood itself. That meaning could 
be grasped as a result of research only." 

rom these definitions one may conclude that khafi in the Hanafi madhhab 
has a basic apparent meaning, (zahir), but that apparent meaning is disrupted 
by an external factor which causes obscurity and vagueness when we extend 
the apparent meaning to its implied applications, Therefore khafi is an 
expression with an apparent judgement applicable to more than one case; 
but where one case is clear, and the others are obscure. The obscurity and 
vagueness in these applications may be eliminated only through exercising 
ijihād by referring to authoritative texts, and taking into consideration the 
aims and objectives of the Shari'ah. 


Examples of khaft 


The Qur'an state: 


*Cut off the hand of the thief, male or female, as a recom- 
pense for that which they commit, an exemplary punishment from God. 
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And God is All-Powerful, All- Wise.'* This verse speaks about the thief (sárig) 
and his punishment. According to the Islamic jurists (fuqaliá')," the word säriq 
has an apparent meaning when applied to a person who secretly takes from 
others personal goods which are kept in their normal keeping place. The word 
sáriq is apps 


rent with respect to the thief who is known by that name, but 
it is obscured in the case of the thief who is known by other names, such as 
pickpocket, grave robber, etc. Therefore, it is obscure whether or not ‘thie? 
includes pickpocket, grave robber and so on, and whether such a person 
should be punished like a thief (sárig) by the cutting off of his right hand.’ 

The meaning of theft is well known. The basic elements of theft, 
however, are present in many other illegal activities. People may seize the 
possessions of others (mal al-ghay?) illegitimately in various ways. These 
people are called by names other than thief, and their misdeeds may not 
count as theft. Should they then receive the same verdict as the thief, or 
should the verdict be different? 

One example which may be cited here is that of the pickpocket (fari).* 
The pickpocket has the characteristics of a thief — he seizes the possessions 
of others illegitimately. However, he is not called a thief. His actions may 
have further characteristics which we would not find in a theft, because a 
pickpocket takes the possessions of others by surprise, unexpectedly, by 
using skill and trickery, when the owner is fully awake and thinks himself 
to be fully protecting his possessions. "These further attributes are wl 
makes the pickpocket a ‘pickpocket’, Similarly, the grave robber (nabbish)? 
secretly takes valuables from graves. Should he receive the same verdict as 
the thief mentioned in the verse? 

There is also the question of the person who borrows something from 
someone and then denies that he has borrowed it. Should he face the 
punishment prescribed for the thief? 

The same situation applies to ‘killer’ in the hadith: * The killer shall not 
inherit." Does that word include unintentional killing, killing caused by 
negligence, killing by a mad person, lawful killing, able killing, ete.? 
On the varieties of ways in which a person is killed, this tradition is hidden 
and obscured." 

"The: the ambiguity in these authoritative te: 
possible applications (pickpocket, grave robber, etc.) arises from the 
these applications have different names and attributes from those mentioned 
in the texts.'* The basic linguistic rule is that every name is given to a par- 
ticular subject and that certain attributes indicate differences. These subjects 
have different names and attributes and because of that the results have to 
be different. Therefore, we do not know whether they were given different 
names from that of thief, killer, etc., because the magnitude of the theft or 
killing is greater or smaller in their cases. 


s in relation to their 
ict that 


for 
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The only way to remove this vagueness is by exercising ijtihdd to ascer- 
tain whether or not these deeds include the characteristics of theft, killing, 
etc, This has an important bearing on the verdict attached to that action, 
and on whether it should be classified as a theft or not. If in the deed all the 
ments stipulated by Shari'ah are found, the person should receive the 
same verdict; if not the verdict should be different." 

By comparing the pickpocket with the thief, Hanafi jurists found that all 
cements of theft are present in the action of the first, A distinct name is 
given to the pickpocket, because the meaning of theft (skill and proficiency 
in stealing, danger, crime, offence) is more evident in the deed of the pick- 
pocket than in theft itself. The pickpocket takes from others goods which 
are kept in well-protected places, while the owners are awake and careful 
in guarding their possessions but careless for a moment. So he steals with 
skill and cleverness, by acting just when the owner is not on his guard. 
When the character of the theft becomes apparent to us, the ambiguity is 
removed and we become sure that the pickpocket is in fact a thief, but 
not in an ordinary manner, He st 
asl 


ls at the moment when the owner is 
ep or absent. The opinion of the Hanafi jurists was therefore 
unanimous that he should be classified as a thief and receive the same 
verdict. 

The ma 


jority of Hanafi jurists!’ maintain that the grave robber should not 
receive the punishment fixed by law (hadd) but by non-fixed punishment 
(zij They hold that the meaning which explain the rulings (manáf 
al-hukm) on theft are not fulfilled in the '* A dead 
person cannot be seen guarding his belongings in the grave, nor does he 
have the intention to do so. His ownership of his belongings is legally 
incomplete. Theft implies that the stolen item(s) were kept in an adequately 
safe place; whereas the description grave robber (nabbash) implies that the 
stolen goods were not preserved in an adequately safe place. Because of these 
doubts, the ruling for the grave robber cannot be the same as that for the 
thief by reference to the alluded meaning (ishàrar al-nass)."" 


e of grave robbers. 


The value of khafr 


Muslims should believe that the intended meaning of khafi is correct even 
if that meaning is obscure, They should make every effort to di 


over the 
intended meaning until the obscurity is removed. Khaft should not be. 
extended to dubious and obscure application before further research and 
proper ijtiliad. When it is confirmed that the meaning of a word applies 
where it had been obscure, the ruling may be extended to that application. 
In his legal reasoning the mujtahid should depend on the aims and objectives 
of Islamic law and the authoritative texts relevant to the subject m; ater. 
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4. Nasafi, Kashf al-Asrür, 1:214- 
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6. Marghinani, al-Hidayah, V: 18; Ibn Rushd, Bidayat al-Mujtahid, 1:445; Ibn Qudāmah, 
al-Mughni, VIII:240. 
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al-Manir, p. 54). 
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Sharh Mukhtasar al-Manār, p. 54). 

10. Dàrimi, Sunan, 11:385. 
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Usil al-Fiqh al-Islami, p. 411). 
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where one subject has the characteristics of the other (Isnawi, al-Tamhid, pp. 468-469). 

13 The elements of theft stipulated by the Shari'ah are: a) the possession is taken away 
secretly; b) it is taken away with criminal intent; c) the stolen item is legally owned by the 
person from whom it is stolen; d) the stolen item had been taken from the possession of 
its real owner; e) the stolen item should already have come into the possession of the thief, 
f)the stolen item should reach the value of nisáb. If these elements are found in any kind of 
action they would make for theft; if any is missing they would not and hadd could not be 
applied. 

14 Nasafi, Kashf al-Asrar, Sarakhsi, Usil al-Sarakhsi, 1:167; Bukhari, al-Tawdih fi Hall 
Ghawamid al-Tangih, 1: Sharh Mukhtasar al-Manar, p. 54. Abū Hanifah said that 
if the pickpocket stole from inside the pocket, hadd should be applied; but if he stole from 
outside, hadd should be avoided. His disciple Abū Yasuf maintained that Hadd applies in both 
cases. The latter opinion was preferred by Tabawi (Tabawi, Mukhtaşar al-Tahawi, p. 271). 
Hanafi jurists disagree on whether or not this ruling is deducible from the explicit meaning 
of the text (‘ibarat al-nass) or from the alluded meaning (isharat al-nass) . The majority main- 
tained that this ruling is derived from isharat al-nass because the ruling relating to theft is 
extended to include the pickpocket. (Nasafi, Kashf al-Asrar, 1:216; Sarakhsi, Usl al-Sarallisi, 
1:167; Badshah, 1 "alrir, 1:157). It is important to note that the punishment fixed by 
law (hadd) cannot be established by analogy (giyas), because the hudūd are averted by doubts 
and giyas contains some doubt. 

15. Tahiwi, Mukhtasar al-Tahawi, p. 273; Marghinani, al-Hidayah, 1:121. 

16. a) Ownership — a dead person has no legal right to own and his heir may inherit only 
what the deceased does not need, and he needs clothes; b) possession — a person cannot 
manage it; c) value — a valuable thing is what people desire and seek; the clothes in the grave 
are disliked and avoided; d) an adequately protected place; graves are not so. 

17. Especially regarding punishments fixed by law (hudūd). These are averted by doubt, 
Nasafi, Kasf al-Asrār, 1:215; Sarakhsi, Usiil al-Sarakhst, 1:167; Bukhari, al-Tawdih fi. Hall 


CHAPTER 16 


The Problematic 
(al-Mushkil) 


The linguistic definition of mushkil 


Mushkil refers to problematic, complex, hard to solve, difficult, intricate, 
equivocal.' 


The technical definition of mushkil 


Hanafi scholars have offered various definitions for mushkil. Dabbüsi defined 
it as an expression that ‘has a meaning which is ambiguous to understand 
for the listener. The ambiguity is caused by the subtlety of that meaning or 
the metaphor, not by the deceptive action of the originator’.* Nasafi defined 
it as an expression that ‘involves various equal meanings’! Sarakhsi main- 
tained that mushkil is a name for an expression whose intended meaning 
cannot be identified because it has a mixed meaning. It may be identified 
only by a proof that can highlight it among other meanings." 

Based on these definitions a comprehensive definition for mushkil may be 
formulated to the effect that mushkil is a self-obscured expression. Its 
obscurity is due to its variety of meanings. The intended meaning of mushkil 
can not be identified without external evidence to distinguish it from others. 
This can be done through further reflection. The mushkil * is the opposite 
of nass. By referring to the scale detailing the categories of the mulikam, it 
an be seen to be one degree above khafi, just as the nass is one degree 
clearer than zahir. Mushkil is more ambiguous than khafi, be 
obscurity in mushkil is in the provision itself, which is inherently ambiguous. 
In khafi the obscurity is due to an external factor occurring when the basic 
apparent meaning is clear. The obscurity in the same provision is greater 
than that caused by an external matter. 

Therefore, the effort needed to understand the mushkil is greater than that 
needed for khafr, because with khafi the mujtahid will examine the external 


ise the 


n" 
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matter for more or fewer meanings than the apparent meaning of the provi- 
sion. In the case of mushkil, a mujtahid will consider the provision itself and 
it Various meanings, which cannot be understood without proper ri search 
ànd consideration involving the external evidence and proofs. Hence, in the 
case of the mushkil ordinary research is insufficient; further scrutiny and care- 
ful examination are required in order to distinguish between closely related 
meanings which are indicated by the same provision. An example of a 
mushkil meaning is that of a person who leaves his country and mixes with 
people who are similar to him. Before finding him, one must find his place 
and then appraise everyone in order to distinguish him from the rest. 


The origins of ambiguity in mushkil 


The obscurity in mushkil is in the provision itself. The intended meaning of 
the provision is obscured due to one of the following reasons: 

(a) Homonym®— When a word is originally coined to serve more than 
one meaning. The speaker normally means one of these meanings, while 
the listener does not know which one this is. The confusion may be due to 
the fact that the intended meaning is mixed with others, leading to obscurity. 
The listener will then be in need of legal reasoning (ijtihdd) to discover the 
intended meaning and distinguish it from others implied by the word. This 
is the case with all homonyms when the expression does not contain a proof. 
pointing to the intended meaning. In such situations a proper exercise of 
ijtihād is required to distinguish the intended meaning from that which is 
not intended by using all relevant external evidences that suggest the 
intended meaning. 

(B) Rhetoric metaphor — When the metaphoric meaning of a word is 
used frequently, causing the word to be commonplace in its metaphori 
meaning, as distinct from the original meaning of the word. 

"The intended meaning and other meanings may be distinguished through 
deep reflection and scrutiny by relying on outside proofs and evidences. As 
à result of this process, the preferable meaning emerges and becomes clear. 
At this point mushkil is similar to khaff, but it is above it because there is the 
need for further thought on the mood and its forms and categories. 


Examples of mushkil 


The Qur'an state: 


‘If you are in state of ritual impurity (janabah),’ purify 
yourselves ( fa-ttahharii)." This verse is mushkil in relation to some parts of 
the body, like nostrils and the mouth cavity.’/The reason for this is that 
exterior parts of the skin have to be washed and the internal parts do not. 
Both the nostrils and the mouth cavity are considered similar to the internal 
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parts of the human body in a real (lagiqi)" and legal (Indemi)" meaning. 
Because of this consideration there is no need to wash either the mouth or 
the nostrils during che sahdrah kubra. These parts are considered similar also 


Because of this consideration" the 


to the external parts of the body. 
requirement to wash them during fahdrah kubra is based accordingly on the 
rule that all external parts have to be washed. 

In the case of janabah there is the problem of whether or not the mouth 
and nose are similar to the internal or external parts of the body, since they 
have been found to be similar to both. According to ijtiliád they were joined 
to the exterior in the case of janabah because the command related to purifi- 
cation is emphatically as fa-ttahhiri (purify yourself). Contrary to this, in 
the case of ablution (wudi’), the nostrils and the mouth cavity are joined to 
the inner parts of the human body. Therefore, one need not wash them. 
This is also supported by the following arguments 

(1) No language emphasis exists for the face, since only the word ‘wash’ 
is used (fa-ghsilii wujithakum). 

(2) In wuda’ the wajib is washing the face (wajli)' and there is no visible 
surface in the case of the nostrils and the mouth cavity. 

(3) In janabah, however, the wajib is washing the body. The body is a 
name given to both the exterior and inner parts, but what is difficult or hard 
to wash is excluded due to the impossibility of doing so (ra adhidhur). For 
example, if the exterior part of the body is injured, it is ex luded from 


washing; wiping the wound is sufficient. 
(4) Since ablution is more frequent than washing the entire body, 
ablution becomes more eligible for convenience and exemption. 
. es The Qur’in states: ‘So go to your tilth when or how you will."^ The 
_@ word anna, mentioned in the Qur'an twenty eight times, is a homonym 
X^. (lafz mushtarak)."? It is a mushkil when it forms part of an expression, because 
it could mean different things. For example, in the verse: “He said: “O Mary! 
From were have you received this?” Here annā is used to mean "from 
were’. Annd is also used to mean ‘how’, as in the verse: ‘He said: “O my 
Lord! How can I have a son when I am very old, and my wife is barren?" 
Since annd is a homonym, there are different interpretations of the first vers 
(1) Some maintain that annā means "how" (kayfa). Therefore, the verse 
means: ‘in any position you want’. This meaning was cited by many inter- 
preters of the Qur'an like Ibn "Abbas, according to whom the verse means: 
‘He approaches her however he likes, in any manner, as long as it is not 
from the rear, or during her menstrual period.’ 
Similar views have been recorded from ‘Ikrimah, Mujahid, Ibn Ka‘b and 
others. 
(2) Some, like Dahhak, maintain that annā means ‘when’, i.e., at any time 
of day or night. E 
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(3) Some maintain that annā means where (ayna), so the first verse means 
‘in any place you want, the vagina or the rear’, According to thi 
tation, having se 

(4) Some hold that it means ‘how’ — 


s interpre- 
with one's wife from the rear is allowed. 
.e., go to your tilth and you may 
ejaculate however you like, in the vagina . This opinion is 
ascribed to Ibn ‘Abbas and Sa'id ibn Musayyab. 

In the first verse, however, anni is translated as when or how"? 
preted thus by commentators of the Qur'àn. They said that the vei 
‘have sexual relations with your wives in any manner, in any p 
at any time, as long, as it is through the vagina and not the rear. 
the opinion of the majority of Islamic jurists as well? 

The ambiguity in anna is removed by careful examination of internal and 
external evidence and the reason for the revelation of the particular verse 
(sabati al-nuziil). Some aspects of the internal and external evidence prove 
that anna in the first verse means ‘how’ and ‘when’, and not ‘where’. 

(1) Women are called ‘tilth’: “Your wives are a tilth for you.” — i.e., they 
are the place for your husbandry (cultivation). Mentioning the place of 
cultivation proves that approaching one’s wife through other bodily regions 
is forbidden. The permissible region is also indicated by the verse: “And 
when they have purified themselves, then go into them as God has ordained 
for you.” 


or out of 


and inter- 
means: 


Women are compared with arable land because the sperm is placed in 
their wombs just as crops are planted in arable land. ‘Seed’ can be planted 
only in a woman's uterus (because it is a fertile place), not the rear. This 


argument is supported by the fact that the main purpose for sexual inter- 


course in Islam is to produce children and not merely to satisfy sexual 


desire. 


(2) The second proof that annā means ‘when’ and ‘how’, not ‘where’, is 
based on the Islamic principle of prohibiting harmful and annoying actions. 
If having sex with one's wife during her menstrual period is prohibited’ 
because it causes harm and annoyance (i.e., this is the “ilat al-hukm), then 
it seems all the more fitting that the sexual act from the rear should be 
forbidden, because the issues relating to harm, lack of cleanliness and 
irritation are more pronounced.” 

Ibn al-'Arabi I asked al-Imim al-Qadi al-Tàsi this question and he 
answered: “The sexual act from the rear with the wife is forbidden under 
any circumstances, God has forbidden vaginal penetration during the period 
of menstruation because of the temporary dirtiness that accompanies it. 
"Therefore it is all the more fitting that the sexual act from the rear be for- 
bidden because of the inevitable dirtiness.”** \ 


(3) This verse was revealed in response to some people's claim that if a 
person has sexual intercourse with his wife, approaching her from the back 
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to the vagina, the child conceived would be cross-eyed. According to its 
sabab al-nuziil this verse was revealed to deny that claim.” Therefore, the 
have sexual relations with 


meaning of the verse ‘annd shi'tum would b 
your wives in any manner by which this goal is achievable, and it is 
chievable if it is through the vagina (place for tilth) and not through the 


rear (place of feces). 

The final conclusion is that and generalises ways, not places. 

The Qur'an states: ‘And divorced women shall wait [as regards their 
marriage] for three menstrual periods (thalathata quri’in).?° Qur is a 
homonym which means both cleanliness and menstruation. Some scholars 
exercised ijtihād and concluded that, in this verse, it means cleanliness. 
Others have said that it means menstruation.* 

In its description of the cups of Paradise the Qur'an says: 
them will be passed round vessels of silver and cups of glass 
but made of silver.?! The meaning of qawarira min fiddatin is mushkil, because 
the cup (qarūrah) is normally made from glass, not silver (fiddah). Upon 
closer examination, however, we find that silver has two specifications: the 
first is negative in that it does not show what is inside; the other is positive 
and praiseworthy because it shines. Glass has the opposite specifications. 
From this usage we know that the cups described have the clarity and soft- 
ness of glass, combined with the beauty and shine of silver. This is called 
rhetoric_metaphor ist arah badi ali).;'This use of this rhetoric metaphor 
means that we need further examination in order to comprehend factual 
meaning.^ 


The Qur'an states: ‘And divorced women shall wait [as regards their 
marriage] for three menstrual periods [thalathata quni’in] 3! The word qur’ is 
a homonym which means both the clean period between two menstrua- 
tions (fuh) and menstruation (hayd). Whichever of these distinct meanings 
is adopted, the legal ruling will differ accordingly. Some scholars exercised 
ijtihad and concluded that, in this verse, it means fuhr, while others main- 
tained that it means hayd. 

If someone makes a will to the effect that property should be given to his 
mawáli, it will need further explanation. If the testator dies before explain- 
ing whom he meant by his will, the will be invalid? because mawlā 
(pl. mawali) is a homonym and includes both the one who frees (the master) 
and the one freed (his freed slave). The will becomes invalid because the 
beneficiary is unknown due to the fact that one meaning does not have 
precedence over the other and the implementation of the general meaning 
of the expression is impossible” 


“And amongst 


bright as glass 
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The value of mushkil 


Muslims should believe that the intended meaning of mushkil is the truth, 
| even if that meaning is obscure. They should make an effort to understand 

until the intended meaning is discovered and obscurity removed. This 

takes place through analysis, scrutiny, careful examination and the use of 
| methods leading to the intended meaning, which is then implemented when 
it becomes clear and distinct from other meanings. 


NOTES 
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because it may have other causes tha 
Iso. 
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8. Qur'án, V:6. 
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the homonym. Ibn Amir al-Hajj, al-Tagrir wa al- Tab 
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whole body’, but does the ‘whole body" imply mouth and nostrils? Taftizini, Shark al-Talwih 
‘ala al Tawdihi, 1:126-127. 

10. Because they are covered by the skin. 

11. On the basis of the ruling that swallowing saliva does not invalidate fasting. 

12. On the basis of the ruling that fasting will not be invalidated if food touched them (by 
entering the mouth). 

13. This consideration and the previous one are based on the Sunnah of the Prophet. 

14. Before research and serutiny we do not know if this exaggeration is related to quality 
or quantity. For example, Malik maintained that it is related to quality. Because of that, he 
maintained that rubbing is wajib during bathing, Hanafi jurists maintained that it is related 
to quantity. Because of that they said that the mouth should be washed. Dasstiqi, Llashiyat 
al-Dassiigi ‘ald al-Sharh al-Kabir, 1:126; Marghinani, al-Hidayah, 1:16). 

15. Wajh (the face) in Arabic literally means visible surface when the name is applied to 
rior part of the body. 

16. Qur'an, 11:23. 

17. Bidshih quoted Pda as saying that auia could have three different meanings: where, 
how and when. (Badshih, Taysir al-Tahrir, [:1 58-159.) 

18. Qur’in, 1:37. 
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36. Bukhari mentioned many other examples of mushkil. Bukh 

37. Nasafi, Kashf al-Asrar, 1:216; Sarakhsi, Ugil al-Sarakhsī, 1:168. 


Thar is an adhā 
aving 


je termed dalalat altas 


Kashf al-Asrár, 1:52-33- 


CHAPTER 17 


The Concise 
(al-Mujmal) 


The linguistic definition of mujmal 


Mujmal refers to summarised, outlined, abridged, condensed, epitomised, 
concise, brief, short; a word, phrase, or speech which includes or implies a 
number of unexplained things requiring elaboration." 


The technical definition of mujmal 


Hanafi scholars suggest various definitions for mujmal. Dabbüsi defined it as 
an expression ‘whose meaning cannot essentially be understood due to un- 
familiar language or metaphorical semantics." Bazdawi defined mujmal as 
an expression which ‘carries various concise meanings, and the intended 
meaning becomes so ambiguous that it cannot be comprehended from the 
same expression but is rather arrived at by referring to the explanation, 
research and thinking. Nasafi offered an identical definition to that of 
Bazdawi's, but excluded the word ta’ammul [thinking or contemplation].* 
Sarakhsi maintained that mujmal is a word whose purpose cannot be 
understood without an explanation from the speaker, due to metaphorical 
semantics or its unusual syntax.* 

From these definitions one may conclude that mujmal in the Hanafi 
madhhab n expression the intended meaning of which is intrinsically 
hidden and unclear. Consequently, it is difficult to understand without an 
explanation from the originator, whether the ambiguity is due to the special 
meaning intended by the Lawgiver, or due to homonymous meanings, or 
the unusual usage of the word. The only way to remove this ambiguity is 
by referring back to the explanation of the Lawgiver, i.e., to the authorita- 
tive texts. 
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Comparison between mujmal and mushkil 


By way of comparison, ambiguity occurs in the used e pression, It is not 
caused by an external matter, as in the case of khaff. The explanation 
required in the case of mujmal can only be provided by the speaker. In the 
se of mushkil the explanation is attainable through analysis. Consequently, 
the mujmal is more ambiguous than mushkil, and may be contrasted with 
mufassar, which is a category of wadih. 


Categories of mujmal 


In respect of causes, mujmal may be divided into three categorii 

(1) that which occurs through the use of the word in a pa 
context, not in its apparent literal meaning, in this manner conveying a 
technical or juridical concept intended by the Lawgiver, known as naql 
sha 

(2) that which is caused by a competition of equal meanings (homonyms) 
with no possibility of preference to any one among them, and without any 
indication of which one might be the correct one; and 

(3) that which is caused by the oddity of a totally unfamiliar word, 


ticular legal 


Examples of mujmal 


‘The most common category of mujmal is the first one (naql shar i). Ac this 
juncture we have to point out that many Arabic words took on a new shades 
of meaning under the influence of Islam, because the L awgiver used them 
for purposes other than the original ones. Words like prayer (salah), alms 
tax (zakah) had certain literal meanings which were later enhanced and 
reproduced, This process of reproduction led to ambiguities that cannot 
easily be dispelled by research or reflection alone, The key to the meaning 
of mujmal is the prerogative of the Lawgiver. As such, these ambiguities 
cannot be removed without recourse to the Lawgiver's explanation. 

In Islamic law, the Sunnah is seen as the main source for resolving 
ambiguity. Its predominating role in interpretation is attributable to the 
large Islamic legal corpus. The Qur'an is no doubt primordial in its textual 
ial used in interpretation is more voluminous 


authority. Howevei 
in the Sunnah than in the Qu 
The value of the Sunnah in this is clearly reflected in the writings of all 


the mate: 


Islamic legal scholars, whose principa support is the verse: ‘And We have 
also sent down unto you [O Muhammad] the reminder [the Qur'àn], that 
you may explain clearly to men what is sent down to them, and what they 
may give thought to.” 
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Shafi'T clearly highlighted the role of the Sunnah in hi lali. In. his 
view, there are obligations that the Almighty established in His Book, which 
He made clear by the tongue of the Prophet. The following examples 
provided by Shaft are in fact a classical model for a process of interpreta- 
tion that can be found in many books of the fiqh — the daily number of 
prayers, zakah.? When a mujmal is explained it becomes mufassar,’ as in the 
following examples: : 

(i) Prayer is a duty upon every responsible Muslim, "This ruling is derived 
from Qur'anic verses. In one of them, repeated in the Qur'àn more then 
eighty times, prayer is demanded: ‘And offer prayers’.” The verse: “Verily, 
the prayer is enjoined on the believers at fixed hours™? is even stronger in 
enjoining this ritual upon the Muslims. However, one may ask what is 
meant by the word ‘prayer’ 


salah). Salah in Arabic denotes call, invocation, 
supplication (du‘@’)."! Muslims, however, designated this name to the special 
prayer required by their new faith of Islam. Prayers are defined by Islamic 
jurists as: “Special acts and sayings [utterances] opened by takbir [Allāhu 
Akbar] and concluded [ended] by taslim [assalam "alaykuni].""? Therefore, the 
word salah developed a new meaning (ma‘nd shari)" because the Lawgiver 
used it for a purpose other than the original one, Ibn al-Athir defined salah 
by considering its new meaning and the known ritual which linguistically 
refers to supplication." 

The ambiguity in the word salah is largely caused by this new legal mean- 
ing occurring in the Qur'an. The Qur'an states: ‘And offer prayers perfectly. 
However, no verse explains the details — i.e., the forms, parts, number of 
prayers, or their times, number of obeisances and prostrations, its conditions, 
stipulations, duties, etc. Instead, the Qur'àn contains general statements 
about the times,'5 the manner and way of performing prayers.'^ 

The verses referred to here are ambiguous because of their concise mean- 
ings. Consequently, they are in need of explanation, as provided by the 
Sunnah. The Prophet gave verbal and practical elaboration to those concise 
verses of the Qur'an which were in need of a 
salah the Sunnah c 


se of 
rified the number of prayers, their level of obligation, 
their time, number of obeisances, prostrations and conditions. The Prophet 
was keen to explain everything related to the prayer. He once prayed on 
the mimbar and stated afterwards: ‘Indeed, I have done this that you 
may copy me and learn my prayer." In another hadith he said: ‘Pray 
you see me pray.’ With the Sunnah, the ambiguity of the previous verses 
disappeared. 

(b) In dealing with zakāh the Qur'àn states: “And give obligatory charity 
[zaküh|. ^ The word zakāh literally means growth and increase.” It some- 
times means purification (tathir), as in the verse: “Take alms [sadagah] from 
their wealth in order to purify them.’*! When Islam appeared, the word 


n explanation; In the c: 
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zakah was given a new dimension, to a certain extent connected with its 
literal meaning, Islamic jurists defined zakah as: ‘Paying out a fixed amount 
of wealth, which once reached, determines the minimum value [nisab] to 
be given to certain categories of people, which receive textual mention by 
the Lawgiver.™ The new meaning also indicated the amount paid. 
Therefore, it is a homonym which indicates both the paid amount and the 
act of paying. 

The Islamic scholars held that zakah in Islamic law had two meanings: 

(a) Growth: the payment of zakah causes wealth to grow through God's 
blessing on the donors. As the Prophet stated, ‘Charity does not decrease 
one’s wealth’; because zakah is paid on goods which grow in value; 
because the rewards of the Hereafter are multiplied. The Qur'an states: ‘God 
ious gains of all blessings, whereas He blesses charitable deeds 
manifold.’ The Prophet said: ‘God receives charity by His right hand, and 
then causes it to grow for each of you. Just as you raise a horse, colt, foal, 
or young weaned camel, so the morsel [of charity] becomes as large as the 
Mount of Uhud."*5 

(b) Purification: because it purifies a person from miserliness, or because 
it purifies a person from sins. 

From numerous Qu 
commanded the zakāh. That commandment, however, was general.” The 
Qur'an explained which groups of people were to receive zakah,7 and gave 
strong warning to those who fail to pay it. 

Despite the clear order and warning in respect of zakah in the Qur’in, 
the meaning remained unclear and ambiguous. This resulted from the fact 
that the Qur’’in does not give the details of zakah, i.e., who should pay 
zakah, the amount to be paid and the time for the payment. As discussed 
above, the ambiguity in these verses was removed by the Sunnah. The 
Prophet explained these questions in detail. On the authority of Salim and 
his father, Zuhri reported the following tradition: "The Messenger of God, 
upon whom be peace, had the rules of sadagah written down but could not 
send them to his governors. After the Messenger’s demise, Abū Bakr 
dispatched them and applied them, a practice which the caliph ‘Umar 
also followed and wanted others to follow, as indicated in his will." Many 
similar traditions are quoted from the Prophet on this matter,” such as the 
following hadih from ‘Ali, who reported that the Prophet said: "There is 
nothing upon you in gold, until it reaches twenty dinars. Thus, if you have 
twenty dinars at the end of the year, then half a dinar may be levied [as 
zakih|. Any additional amount will be calculated in this manner. There is 
no zaküh on property until it has been owned for one year. Shifii 
mentioned some of the mujmal verses, commenting that they were clarified 
by the tongue of God’s Apostle. These relate to the required number of 


deprives us 


ünic verses it may be concluded that God has 
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prayers, their times and the modes of their performance; the amount of. 
zakah and the times of payment; the performance of the major (hajj) and 
minor (umrah) pilgrimages and when these duties are required. 

Therefore, many verses related to the commandment of God are mujmal. 
‘This includes verses about worship, dealings (business), crime, war and peace, 
international relations, etc. Where these verses are not explained by the Qur'àn 
iself, they are explained by the Sunnah — none are left unexplained.” This 
is why the mujtahid must refer to the Sunnah when exercising ijtiliüd." 

"The second category of mujmal is that which is caused by a competition 
of equal meanings (homonyms), with a lack of any external or textual 
evidence upon which any precedence could be given to one of them. This 
category does not appear to exist in authoritative texts any more, because 
the Prophet is seen to have fulfilled his duty and explained whatever needed 
explanation. The Qur'an says: ‘And We have also sent down unto you 
[O Muhammad] the reminder and the advice [the Qur'an], that you may 
explain clearly to men what is sent down to them, and that they may give 
thought." This category is manifested in our speech, when words which 
carry more than one meaning are used, like the Arabic word sarim, which 
means morning and evening, and like the word nahil, by which Arabs called 
a person sated with water and the one who is thirsty.” 

The third category of mujmal is that caused by an unusual and unfamiliar 
word, one which is inherently vague. The Qur'an states: "Truly man was 
created, very impatient [/ralii an]; he is discontented when evil touches him 
and niggardly when good touches him.” The word "lali" can mean greed 
and stinginess, or anxiety and impatience. This word is intrinsically odd; its 
meaning is unintelligible without some explanation. Because of this the 
Qur'án provided the explanation: “discontented when evil touches him and 
niggardly when good touches him.’ Therefore, ‘hal’ is a person who shows 
extreme impatience and anxiety when something bad happens to him, and 
shows extreme miserliness when he receives something good. Ahmad ibn 
Yahya was asked what “hala” was and answered ‘God explained it, and no 
explanation can be clearer than that. It is a human being who, touched by 
evil, becomes frightened; and who, on gaining something good, becomes 
miserly and tries to keep everything to himself.” 


The value of mujmal 


H 
€x 


nafi scholars consider mujmal to mean that which is inapplicable unless 
plained by the mujmil, i.e. the one who uttered it, the originator. They 
say, as well, that the intended meaning of the Lawgiver is a truth even if we 
do not know it! Muslims are required to search for the explanation from 
the relevant sources. 
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CHAPT 


PRO 18 


The Intricate 
(al-Mutashabih) 


The linguistic definition of mutashabih 


Mutashabih refers to similar, alike, akin, analogous, parallel, comparable, 
identical, intricate. Mutashabihat in the Qur'an refers to the verses that are 


ambiguous — i.e. open to different interpretations; or unintelligible verses, 
as openings of some chapters." 


The technical definition of mutashabih 


fne most ambiguous category of mubham in the Hanafi madhhab is 
mutashübih. akhsi describes mutashabih as ‘the name for [an expression] for 

hich there is no hope of understanding the meaning.? Bazdawi,! Nasafi,! 
and other Hanafi scholars? provided identical or similar definitions to that 
lor Sarakhsi. In their view, mutashābih is an expression which does not 
' [disclose its meaning on its own, and there is no textual or external evidence 

{that can help disclose it. That meaning remains a total mystery for us. The 


\Lawgiver alone knows it. 
Dos 


Mutashabih and the s 


ience of ‘ilm al-kalám 


Mutashabih in this sense does not exi 
law.“ Thi 


in the authoritative texts of Islamic 
is why no appropriate example of mutaslibili can be traced in any 
references of ugil al-fiqh. The only examples of mutashabih to be found? are 
not related to fiqh. Instead they pertain to the field of tawhtd and ‘ilm al-kalām. 
Some examples of mutashabih in ‘ilm al-kaldm are individual (abbreviated) 
letters (mugarta‘at)* found at the beginning of some Quranic chapters and 
in some verses which refer to God and 


ribe certain attributes to Him.” 
"The notion that only God knows the actual meaning of mutashabih is clear 
from these two examples. To say that these letters have a certain meaning 
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is only a hypothesis. The individual letters in the Qur'àn mean nothing on 
their own; their mystery has not been unravelled for us by God. Only He 
knows their real meaning and knows best what He referred to by them. 
Aba Bakr al-Siddig said: "God has placed His mystery in every book, and 
His mystery in the Qur'an are these letters P 


Similarly, some verses indicate an apparent similarity between God and 
His creatures. These are the anthropomorphic verses, which, if taken literally, 
would seem to ascribe human attributes or acts to God. Consequently, it is 
imperative that the apparent literal meaning should not be taken as the real 
meaning of the verses since the Qur'án clearly denies such similarity: "There 
is nothing like unto Him, and He is the All-Hearing, the All-Seeing.”" At 
the same time, God did not explain what He meant by “His arm’, “His face’, 
etc, Therefore, their precise meaning cannot be known. 

The opinion of the first generations of Muslims (salaf) is that God alone 
knows what the verses mean. They maintain that the Muslims should accept 
their incapacity to understand their meanings. Therefore, they should not 
uy to interpret them in any sense. The next generation have been more 
inclined to explanation and interpretation beyond the obvious or apparent 
meaning of mutashābih (ta’wil). They held that the apparent meaning of these 
verses is unknowable; thus they must be interpreted beyond their obvious 
sense, Consequently, they draw suitable metaphorical meanings. For example 
they interpreted, ‘the hand’ as His might, "the eye’ as His comprehension 
and protection, etc.'* These interpretations were rejected by later scholars, 
who regarded them as neither satisfactory, nor certain, safe, or essential. 


"The reason for this disparity is disagreement regarding the verse which 
speaks of the mutashabihat vers 


‘It is He who has sent down to you the 
Book, In it are verses that are entirely clear (muhkamāi), the foundations of 
the Book; and others which are not entirely clear (mutashabihat). As for those 
whose hearts contain deviation, they follow that which is not entirely clear 
thereof, seeking fitnah and seeking its hidden meanin; 
its hidden meanings sa 


gs, but none knows 
ve God. And those who are firmly grounded in 
knowledge say: ‘We believe in it; it is all from our Lord.""5 This verse 


maybe punctuated in two ways — with a full stop placed after the word 
‘God’, or after the word "knowledge 


Those who accepted the first postulation maintained that the interpreta- 
tion of unclear verses is known only to God. They placed the full stop after 
the word ‘God’; whereas those who placed the full stop after the word 
"knowledge" maintained that those who are firmly grounded in knowl- 
edge also know the meaning of unclear verses. The more reliable opinion 
is that the unclear verses are known by God alone,'* and the full stop would 
be correctly placed after the word ‘God’. The efforts of some interpreters 
to explain the mutashiabihat are little more than guesses that do not rest on 
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scientific proof, since the meanings of these verses are known only by the 
author of the text.'* 

According to Islamic law, no person may interpret the Qu 
to personal opinion in the absence of a reliable proof. The Prophet said, 
“He who speaks his own view of the Qur'àn is wrong even if what he says 
is right.""7 The method of Qur’anic interpretation of the first generations 
(the sahabah and the tabi fin) and those who followed was always accompa- 
nied by proofs, while those who rejected this method arbitrarily interpreted 
the Qur'ün without producing the necessary evidence. The Qurün 
confirms this: "Those whose hearts deviate [from the truth] follow that 
which is not entirely clear thereof, seeking fitnah and seeking its hidden 
meanings.’ Moreover, ‘And those who are firmly grounded in knowledge 
say: ‘We believe in it, the whole of it [including the clear and unclear verse 


in according 


is from our Lord.’ 


Examples of mutashabih 


Scholars of usiil al-fiqh mention many examples of mutashabih. However, 
these examples are unrelated to fiqh. Since no mutashabil verse serves as an 
authoritative text, we may conclude that mutashabih lies beyond the scope 
of the science of usiil al-fiqh. 


The value of mutashabih 


greement on the possibility of 


The scholars of usiil al-fiqh mention a d 
understanding the unclear verses. However, because they mention no 
example pertaining to fiqh, but only those relating to other disciplines, 
mutashābih is not a question for scholars of usiil al-fiqh but for those of tawhid 
and ‘ilm al-kalam. 


Comparison between categories of mubham 


The mutashabih is ambiguous. Its meaning cannot be known in this world, 
and Muslims are not obliged to search for it because God arrogated knowl- 
edge of it for Himself. Muslims are obliged only to believe that His words 
are the truth. 

Mujmal may be understood if the speaker offe 
"Therefore, Muslims are obliged to search for such an explanation. Mushkil 
may be understood by research, reason and scrutiny. Khafi can be under- 
stood by research only. 


an explanation. 
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hin, Ual al-Fiqh al-Islam, p. 297). This opinion is widespread among past and modern 
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69. 
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the mubham. 
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s speculative, not based on reliable proof. 
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lli is what is 


l- 


Azim, 1:460-464. 
#3 (no. 2950); Aba Dawid, Sunan, 1 


Introduction to the Shafi'i Approach to 
Unclear (mubham) Words 


As we saw earlier mubham in the Hanafi madhhab is of four types. Shàfi'i 
scholars of kalām classify mubham into two types: mujmal and mutashabih. 
These encompass all the Hanafi categories of mubliam. However, Shiafi'is 
disagree among themselves regarding this classification. Many of them see 
mutashabih as a category of mujmal, while others consider it a part of mujmal. 
This makes the Sháfi'i approach to mubham less clear than that of the 
Hanafis. Let us first explore mujmal from the perspective of the Shàfi'i point 


of view. 


CHAPTER 19 


The Concise 
(al-Mujmal) 


The linguistic definition of mujmal 


Mujmal refers to summarised, outlined, abridged, condensed, epitomised, 
concise, brief, short; a word, phrase, or speech which includes or implies a 
number of unexplained things requiring further explanation.' 


The technical definition of mujmal 


Shafi scholars (mutakallimiin) suggest various definitions for mujmal.* They 
describe it as an expression which cannot be understood from its words but 
needs to be explained by another expression. Ghazali offered the follow- 
ing definition: ‘It is an expression which alternates between two or more 
meanings, none of which have precedence over the others. Razi divided 
mujmal into three types. The first corresponds to that of Ghazili. His defi- 
nition is not focused on the subject. He defined its character and the method 
for understanding it as follows: ‘Mujmal occurs when an expression accepts 
preferred over the others.’ 


many possible meanings, none of which is 
Asfahani defined mujmal as ‘an expression which gives equal value to the 
several meanings that the expression might imply.’ He mentioned another, 
shorter definition similar to that of Ibn Hajib*: ‘Ic is an expression the 
indication of which is not clear." All these definitions agree that mujmal is 
an expression which does exhibit a clear meaning. A mujmal expression has 
a meaning, but that meaning is not entirely clear and needs something else 
to clarify it. 


Existence of mujmal in authoritative texts? 


Regarding the disagreement among Shiafi‘is on this question, Shawkani 
maintained that the majority agreed that mujmal is found in both the Qur'an 
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-Zahiri. Those who 


and the Sunnah, The only exception was Dawid a 
maintain that ‘no ambiguous text has been left by the Prophet’ see no mujmal 
in the Qur'an. Juwayni held that no mujmal existed in any texts having to 
do with commandments and obligations. A mujmal command would be an 
order impossible to fulfil," which is unacceptable in Islamic law. In other 
authoritative texts (unrelated to commands) mujmal may still be found. 
Mawardi stated that a mujmal expression may convey a command even 
before it is explained. He cited the example of the Prophet, who sent his 
companion Mu‘idh ibn Jabal to Yemen to instruct the people of Yemen 
that God had commanded alms to be collected from their wealthy people 
and distributed among their poor. This happened before alms-giving had 
been explained in detail. There were two reasons: to prepare people to 
accept it when it was detailed and because God made certain injunctions 
clear and others hidden so that people could be rewarded for their efforts 
to discover the hidden meanings. 

That most Shāfi scholars have provided examples of mujmal confirms 
that they recognise it in their madhhab. Upon analysis, it appears that most 
of them make no distinction between mujmal and mutashübili, or they 
confuse them. 


Examples of mujmal 


Sháfiis'" maintain chat mujmal may be in the form of both expressions and 
deeds." They mention many examples of mujmal and its causes. From the 
variety and multiplicity of their examples it appears that no scholar has 
collected all cases and examples in one document. It is also interesting to 
observe that those scholars disagree about whether many examples are 
mujmal or not." 
1. Examples of mujmal in expr 
(a) When a homonym appears. The homonym contains different mean- 
ings" (which sometimes can be opposite). It generates ambiguity and needs 
additional material (in the form of internal or external evidence or an 
additional explanation) in order to be fully understood. The homonym may 
in the verse: ‘And if you 


essions:'3 


also be a constructed expression (lafz murakkab) a 
divorce them before touching them, and you have appointed unto them 
the mahr, then pay half of that; unless they agree to forgo it, or he, in 
whose hands is the marriage tie." The constructed word or lafz murakkab 
(‘in whose hands is the marriage tie’) may mean either the husband and the 
wali. Therefore, to be understood this construction needs further explana- 


tion. 
(b) When a word does not have a specified personal meaning (mutawaji’). 
The Qur es: ‘Eat of their fruit when they bring fruit, but pay what is 
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due thereof on the day of its harvest. "^ The word ‘haggah’ (what is due 
thereof) does not have a specific meaning and needs further explanation. 

(c) The Prophet said: ‘I have been commanded to fight against the people 
until they testify that there is no god but God, offer prayers perfectly and 
give zakat, If they perform all this, then spare their lives and properties 
except in the right cause." The words ‘people’ (nds), and ‘the right cause" 
(haqq) in this hadith are of unknown type and amount. Therefore, they are 
mujmal and need additional explanation. 

(d) When an expression has a specific meaning which is applicable to 
many examples. When such a word is indefinite (non-specified), but only 
one of its meanings is intended by the originator, the meaning becomes 
mujmal. This may be explained by the following example from the Qur’in: 
‘And [remember] when Moses said to his people: “Verily, God commands 
you to slaughter a cow.”"* He commanded them to slaughter one unspeci- 
fied cow. Because this expression can be ambiguous, the Israelites claimed 
not to know which cow ought to be slaughtered and asked Mi “Call 
upon your Lord for us, that He may make plain to us what it is» 

(e) When an expression has a specified meaning followed by an unknown 
exception that needs further clarification. The Qur'an states: ‘Lawful to you 
[for food] are all the cattle except that which will be announced to you.” 
ET 
revealed, and the meaning of this verse remained concise (mujmal) until the 


which will be announced to you’ was not clear when the verse was 


promised announcement was made. 

(D) When a word is given a new meaning (different from its original literal 
meaning)" by the Lawgiver — e.g, the words: salah, zakah, hajj, ete. 
r in an authoritative text they will be 


Therefore, when these words appea 


treated as mujmal, in need of further explanation. 

Sometimes mujmal is caused by different possibilities of punctuation, an 
example of which is the Qur'anic verse discussed earlier: ‘But none but God 
knows its hidden meanings. And those who are firmly grounded in knowl- 
edge say: “We believe in it; the whole of it [clear and unclear verses] is from 
our Lord."'* 

2. Examples of mujmal amongst the Prophet's deed: 

(a) When the Prophet's deed indicates two equal meanings — e.g., the 
tradition that he combined two prayers in a trip.™ This tradition is concise 
(mujmal) bes eptible to more than one interpretation — i.e., a 
short or a long trip. In this and in similar situations, one may not choose 


cause it is su: 


one meaning and reject the other without proof. 

(b) When the Prophet passes judgement on a case applicable to one or 
more situations. In one hadith, a person broke his fast and the Prophet 
commanded him to offer penance. This is mujmal because we do not know 
whether he broke his fasting by engaging in sexual relations, by eating or 
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by something else. To apply one of the meanings without proof would be 
inappropriate. 


The value of mujmal 


Shirazi has been quoted as saying that there is no mujmal unless it is 
explained, and it is incorrect to use its apparent meaning as an argument. 
From this view and Mawardi's'* position, we can conclude that the method 
of understanding mujmal should be based on careful thinking, and scrutiny 
tained. The meaning identified should be supported 


before the meaning is 
by additional explanation and customary usage, or any other kind of 
evidence. Therefore, an effort is required to discover 


internal or exten 
the intended meaning. This search has to continue until the objective is 
reached, 
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CHAPTER 20 


The Intricate 
(al-Mutashabih) 


The linguistic definition of mutashabih 


Mutashabih refers to similar, alike, akin, analogous, parallel, comparable, 
identical. The mutashabihat of the Qur'an are the verses that are equivocal, 
or ambiguous — i.e, susceptible of different interpretations, or unintelligible 
verses as in the commencements of many chapters.' 


The technical definition of mutashabih 


While exploring mujmal one gets the impression that most Shi 
mutakalliniin do not differentiate between mujmal and mutashabih This is also 
the conclusion of some contemporary scholars, who maintain that, with 
regard to clarity and ambiguity, non-Hanafis* classify expressions as either 
mujmal or mutashabih. In the Hanafi madhhab? these two types of expressions 
in reality consist of four categories. Shirazi observed that Shifi'is attach four 
special features to mutashabih; 

(1) Mutashabih and mujmal are one — i.e., that mutashabih has the same 
definition as mujmal. This effectively joins the two categories. 

(2) Mutashabih is the meaning that only God knows and has not been 
disclosed to any of His creatures, 

(3) Mutashabih includes the narratives, m 
lawful and unlawful. 

(4) Mutashabih includes the individual letters at the beginning of some 
chapters." Shirazi agreed that mutashabih and mujmal are the same, clarifying 
his opinion with the following statement: “The former is correct because 
the essence of mutashabih is whatever has indefinite and mixed meanings.'* 

Ibn Hazm does not acknowledge mutashabih in the commandments 
(awamir and nawáhi). Anyone who makes such a claim is ignorant. According 
to him, the only category of ambiguity (mubham) is mujmal. Mutashabih is 


ms, parables, wisdom, and the 
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found in verses unrelated to the Divine commandments — as when God 
swears by some of His creatures, and the individual letters found at the 
beginning of some chapters.” 


Examples of mutashábili 


háfi'is do not differentiate between mujmal and 
those of 


Because the majority of S 
mutashābih, the latter may be illustrated by the same examples 
mujmal. According to Ibn Hazm, there are no examples of mutashabih 
because it does not exist in the commandments. 


The value of mutashabih 


As we have seen, the majority of Sh: do not distinguish between mujmal 
and mutashabih, Consequently, mutashübili takes the same ruling as mujmal. 
Accordingly, in authoritative texts Islamic scholars are duty-bound to 
research mutashabih thoroughly, using any possible evidence for the mean- 
ings intended. When these meanings are identified, they have to be imple- 
mented. No meaning of mutashabih is applicable unless one meaning has 
precedence over others by way of proof (an explanatory, customary, or any 
other internal or external evidence). According to Ibn Hazm, however, 
there is no mutashabih in Islamic law (figli); therefore, it is not a matter for 
the science of ugiil. al-fiqh, but rather other sciences like tawhid and "ilm 
al-halám. 


Conclusion 


In the Shafi'i madhhab, mujmal includes all categories of mubham that are 
found in the Hanafi madhhab except for mutashabih which carries a wider 
meaning in Shafi't madhhab. This is because every mujmal in the Hanafi 
madhhab is mujmal in the Shafi'i madhhab and not the opposite. Yet we have 
to bear in mind that the majority of Sháfi'is do not differentiate between 
übili, and that they regard mujmal as a category of 


mujmal and mutas 
mutashübih. 

The difference in terminology between the Hanafi and Sháfi't madhhabs 
indicates that the explanation of mujmal in the Sháfi'i madhhab is not 
restricted to the Author; it may be reached through textual or external 
evidence and legal reasoning (ijtiliad). In fact, one category of mujmal, as in 
the Hanafi madhhab, can be explained only by the Author, 

Most scholars consider mutashabih and mujmal the same. Those who 
distinguish them do not acknowledge mutashabih in the commandments and 
therefore do not regard it as pertinent to ugiil al-fiqh. All scholars agree that 
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ins commandments 


every ambiguous authoritative text which cont: 
clarified elsewhere, either by the Qur'àn or the Sunnah. The Hanafi 
approach to mubham seems to be more accurate and more precise, if we 
clude their exaggeration in the case of mutashabih. 

The less obscure category of mubham is khafi. In khafr, the apparent mean- 
ing has been disrupted by an external factor which can easily be eliminated 
by exercising ijtihād. Then comes mushkil, a self-obscured expression the 
intended meaning of which cannot be identified without external evidence, 
research and proper ijtihād. Then comes mujmal, an expression which is 
hidden in itself and the intended meaning of which cannot be understood 
without an explanation from the Author, These three categories cover all 
obscure authoritative texts pertinent to figli. 

The Hanafi division allows for the accurate verification of obscure 
authoritative texts, which leads to better understanding and precision in the 
derivation of legal injunctions from these texts. Anything that can help 
remove the obscurity of a text must be considered, in accordance with the 
level of obscurity and ambiguity. This Hanafi approach identifies the 
obscure texts, the level of obscurity and the ways to interpret them, with 
a view to removing their obscurity, reaching the intended meaning and 
deriving the legal rulings contained in the authoritative texts. 


[^ 
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PART IE 


Generality and Specificity of Words 


Introduction 


In every language, words carry general as well as specific meanings. The 
general meaning, however, is more frequent. These words remain generic 
ricted. 


until they are specified or res 

The Arabic language, the language of the authoritative texts of Islamic 
law, is not an exception. Indeed, most Arabic words are general in their 
roots, i.e., they include many pertinent things. This is especially true of the 
Qur'in and the Sunnah.' Expressions in these two sources are abridged and 
are excluded from the 


condensed. Sometimes, however, certain subjects 
meaning specific to some 


general meaning of a particular word, making thi 
ations may be given that the general mean- 


of its subjects. And some indi 
ing is not intended by the Lawgiver. 

These facts may impede the mujtahid’s task of understanding the 
authoritative legal texts. The Prophet’s companions (saliabah) were able to 
differentiate, without difficulty, between the general and the specific. 
Moreover, they had the advantage of asking the Prophet directly for 
explanations. The next generation of Muslims (1abi‘iin), amongst whom 
were many whose mother tongue was not Arabic, had no such opportunity, 
and they had difficulty differentiating between the general and the specific. 
This led to differences in their understanding of authoritative texts which 
implied general rules and meanings. The understanding of texts and the 
deduction of legal rulings from them required an accurate knowledge of 
the general and its variant forms, shapes, kinds, words and indications of 
rulings, and the degree of its inclusion of subjects to which it is linguistically 
applicable. 

Legal reasoning in Islamic law seems impossible without the ability to 
differentiate between the general (mm) and the specific (khdss) meaning. 
‘This prompted Islamic scholars to identify certain linguistic patterns which 
could help both ordinary Muslims and mujtahids to differentiate between 


ÁÁ 
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general and specific meanings contained in the legal texts. While general 
and specific meanings are distinguishable conceptually, they do not es 
appear in the grammatical forms of words. Islamic scholars have identifie 

the linguistic patterns of words which help differentiate the general A 
the specific." In determining the scope of a general provision both aa 
linguistic rules and common usage are considered. In the event ofa EE 
between linguistic meaning and common usage, the latter has prior ds 
will examine the general meaning, the specific and its effects on mm in 
cases of conflict. 


NOTES 


1- There is unanimous agreement among the Companions of the Prophet that the Hee 
of the Qur'in and Sunnah are generic, unless a reliable proof warrants a limitation of U 
general indication to the specific (Badran, Uil al. Fiqh al-Islami. p. 375). NUT 

2. It appears that Islamic scholars have successfully developed ways of distingui a 
general from specific meanings. This is all the more significant when we recall that they di 
this a thousand years ago. E 

3- Words may be used generically, but the intention of the Lawgiver is not generic z 
might even be specific. Accordingly, the scope of the general provision is determined by pb 
ence to the intention of the Lawgiver and the context of the provision. However, unless a 
proof suggests its specification or restriction, it is regarded as general. 


CHAPTER 21 


The General Meaning 
(al- Amm) 


The linguistic definition of ‘ämm 


Amm refers to general, common, universal." 


The technical definition of "amm 


Baydawi defined "amm as ‘a word that includes [in its meaning] everything 
to which it is applicable to in one setting'^ Rāzī similarly defines it ‘the 
word that includes that to which it is applicable in one setting"? According 
to Ansari ‘Gm is ‘a word that includes what it is applicable to without any 
specification’ + 

Based on these definitions we may put forward the following definition: 
dmm is ‘a word coined to indicate a single meaning? which includes every- 
thing’ to which it is applicable, by way of comprehension and inclusion, 
without any specification or limitation’, Therefore, it is a word that has 
a singe meaning applied to an unlimited number of subjects without 
specification, as in the word ‘thief (al-sárig) in the following verse: ‘Cut off 
the hand of the thief, male or female. The word ‘thief’ is coined for one 
meaning related to theft and it includes everyone to whom the meaning of 


theft is applicable without specification or limitation. 


Types of “ämm” 


Islamic scholars came to the conclusion that the general meaning may be 
divided into three types: 

(1) What is known with certainty in respect of the general meaning 
intended by the Lawgiver. Tl the general meaning accompanied by 
evidence that excludes all possibility of specification of meaning. This ‘ämm 
is absolutely general, and is exemplified by the following verse: "And there 
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is nota living creature on the earth but whose sustenance depends on God. 
In this verse the prefix ‘there is not a living creature’ (mā min dabbatin)" is 
an expression which, according to Islamic teaching, confirms the object of 
divine law, which is unchangeable and therefore cannot expect any kind of 
specification.'' Accordingly, mà min dabbatin applies, without exception, to 
able to, and no particular is excluded. 


everything it could possibly be appl 

(2) The general meaning which a specified indication undoubtedly 
intends. This is the type accompanied by an evidence (from the Qur'an, the 
Sunnah, or human understanding) but where the general meaning is not 
intended by the Lawgiver. This general meaning is meant to imply the 
specific meaning, and to include those of its subjects to which it may be 
applied. The following verses are clear examples of these indications: ‘It is 
not for the townsfolk of Medina and those wandering Arabs to stay behind, 
[as] the Messenger of God [goes forth] and to prefer their lives to his." The 
indications of this verse imply that everyone in the town of Medina, and all 
the Bedouins, are included in its meaning. This verse, however, did not 
mean the old, the disabled, children, lunatics and those incapable of bear- 
ing hardship. It certainly meant those able to bear the burden of fighting. 
By reason, these categories of people who could not bear it are excluded. 

Another verse further illustrates the general declaration which is intended 
to be entirely particular: ‘Those unto whom the people said, “Verily, the 
people have gathered against you, therefore fear them.” But it increased 
their faith, and they said, “God is Sufficient for us, He is the best disposer 
of affairs." The people (al-nās) in Arabic applies to three or more" persons 
and may include all of humanity. The general declaration ‘the people’ is 
ticular because we know by certainty thar all 


intended to be entirely pa 
people did not gather against them. 

(3) The unlimited general meaning is unaccompanied by any evidence 
which denies the specification of general indication.’ This indication is 
provided by texts which are generally unlimited and unaccompanied by 
linguistic, rational or customary evidence. This kind provides the general 
indication and continues to do so until a reliable proof suggests otherwise, 
as in the following verse: ‘Women who are divorced shall wait, and keep 
away for three [monthly] courses."^ This verse is apparently generic in its 
effect and includes all divorced women, without specification. It is con- 
sidered generic until a reliable proof specifies it. 


Implementation of the "ami? 


Islamic scholars may be divided on this matter into three groups.'* 
(1) The majority of Is scholars maintain that the apparent meaning 
of ‘general’ should be applied. This includes everything to which it is 


nic 
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applicable, and the general meaning should be applied until a reliable proof 
suggests otherwise 

(2) Ash‘aris and some Shafi'is (mutakallimiin) maintain that the imple- 
mentation of general words is suspended until a proof emerges to confirm 
the general or specific indication. The scholars who follow this opinion are 
called Wagifiyyah. Sarakhsi claims that this group emerged in the fourth 
century AH, 

(3) Balkhi and Jubbà'i maintain that the general should be applied in its 
most specific sense. This can be the only sense if it is a generic type 
and if it is in the plural form. Some scholars have debated this, but the 
question is related to Islamic belief ('aqidali) rather than to commandment 
rulings (ahkām taklifiyyali) because the examples cited are all about ‘aqidah. 
There is no mention of instances where authoritative texts are suspended 
on this basis. Moreover, those who disagree with the majority of scholars 
are not supported by any reliable proof from the language or from authori- 
^ From an Islamic point of view their opinion is unacceptable 
because it leads to disagreement with the Prophet and his Companions and 
to putting aside most authoritative texts. There is no narrative indicating 
that the Prophet or any of his Companions put aside any authoritative text 
because it was generi 

In view of these facts 1 will not discuss this disagreement in full detail, 
but mention some proofs provided by the majority of scholars: 

(1) Language conveys meanings for purposes of communication, Every 
meaning must have its own name. Therefore, the general categories should 
have their own names and the names of their particular subjects if they are 
to be differentiated from each other. 

(2) The Prophet and his Companions — i.e. those who were most knowl- 
edgeable about the language of the authoritative texts — implemented the 
general, except when it was specified by a reliable proof" It is well known 
that they were looking, for proofs by which to specify the general, and not 
proofs that the general includes everything to which it is applicable. The 
om that needed no proof. This occurred during the 


tative texts. 


latter idea was an 
time of the Prophet, and therefore could have been corrected by him if it 
demonstrated an incorrect methodology. The following are examples which 
clearly show the correctness of the former claim. The first example is related 
to the Prophet and the rest to his Companions: 

(a) As one of the Prophet’s Companions was praying, he was called by the 
Prophet. He did not respond immediately, but quickly finished his prayer and 
approached him. The Prophet asked what prevented him from responding 
when he was called. The Companion answered that he was praying. Then the 
Did you not know what was revealed unto me ‘O you 
ls you to that which 


Prophet told him: 
who believe! Obey God and His Messenger when He 
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quickens you.”* The Prophet used the general meaning of the verse ‘O you 
who believe’ to include every believer and therefore this Companion. 

(b) Abü Bakr deprived the Prophet’s daughter of her father's inheritance, 
despite the general indication of the verse: *God charges you conceming 
[the inheritance for] your children: to the male the equivalent of the portion 
of two females."* He argued that the Prophet said: ‘We the Prophets do 
not bequeath. What we leave behind us is charity." The Companions 
understood that the general meaning of the verse included all children,” 
and a reliable proof was required in order to specify its generic effect. 

(c) When the verse: "Those who believe and obscure not their belief by 
injustice. was revealed, the Companions found it hard to follow, and 
objected: ‘Who amongst us has not done injustice to himself?” They under- 
stood this verse to include every wrongdoing and knew it was impossible 
to avoid every wrongdoing. The Prophet afterwards explained to them that 
the verse did not include every wrongdoing to which it was applicable. It 
referred only to the greatest wrongdoing, i.e. shirk (worshipping someone 
or something beside God or associating something or someone with Him). 

The opinions of most scholars are based on the following grounds: 

(1) Their approach safeguarded the nature of the Arabic language, which all 
agree tends to be basically general — its words retain generality unless specified. 

(2) They follow the way of the Prophet, his Companions and the scholars 
of the first generations in interpreting the texts. Because they were cl 
the language of the authoritative texts, they understood it better than later 


ser to 


generations. 
(3) The general meaning (ämm) among Arabs, before and after the 
Prophet's lifetime, clearly supports the opinion that Arabic is basically 


we know, the authoritative texts are in pure Arabic. 

epting the opinion of the majority, authoritative texts will not 
afe way for a Muslim, because Islam regards putting 
on a major sin, which brings 


general; as 

(4) By a 
be set aside. Th: 
aside an authoritative text without a reliable reas 
about the excommunication ofthe perpetrator. The second opinion requir- 
ing that the implementation of the general be suspended is, according to 
Islamic scholars, extremely dangerous, since it denies the authority of many 
authoritative texts. 

(5) The third opinion — that the general should be applied in its most 
specified meaning — runs contrary to the nature of Arabic and therefore 
opposes the Qur'an and Sunnah. 

(6) The general indication includes in itself the specific — which is a more 
cautious and guarded opinion. 


isa 
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Examples of "amm 


As mentioned previously, Islamic scholars identified certain linguistic patterns 
which helped distinguish between the general ('ámm) and the specific (khdss) 
meanings of words. Based on their meditation on this matter, it seems that 
‘ämm is a grammatical term which takes several identifiable forms in Arabic. 
The following practical examples illustrate these patterns. 

(1) The following are words which convey general meaning by their 
substance: ‘kullun?®, ‘jami un’, *kaffatun’, ‘qatibatun’ and “ammatun’ 2! These 
words mean: all, entire, total, whole, everyone, entirely, completely, fully. 
When any of these accompany another word, that word includes every- 
thing to which it pertains, as in the following examples: ‘Lo! We have 
created everything (kulla shay'in) in measure." "Everything! is generic and 
includes everything created without exception. ‘He it is who created for 
you all (jami"an) that is on the earth.) This verse means that everything on 
earth has been created for the benefit of human beings. ‘And We have not 
sent you except as a giver of glad tidings and a warner to all mankind 
(kaffatan li al-nds) but most men know not.’ ‘All mankind’ is generic and 
includes all humankind at all times. 

(2) Conditional nouns (asma’ al-shart) such as ‘who’, ‘whoever’ (man), 
‘wherever’ (aynamá), and ‘whatever’ (md). ‘Whoever (wa man) kills a 
believer in error must set free a believing slave." This verse indicates that 
anyone who kills a believer by error is obliged to set free a believing slave 
in expiation for the offence. The following, verses provide similar example: 
too. ‘Whoever believes in God and the Last Day and does righteous good 
deeds shall have his reward with the Lord; for him there shall be no fear, 
no shall he grieve. ‘Unto God belong the East and the West, but 
wherever you turn, there is God's countenance.” ‘Whatever good you do, 
[be sure] God knows it. The word ‘whatever’ (mà) acts in the verse as an 
interrogative noun. Therefore, it is generic and the verse means that every 
good deed of man is known to God. 

(3) Interrogative nouns — who, whoever (mati)? and when (matā) as in 
the following verses: ‘Say: Have you any thought: If [all] your water were 
to disappear into the earth, who then would bring you gushing water?” 
*...and were so shaken that even the Messenger and those who believed 
with him asked, When [will come] the help of God? ‘So whoever 
witnesses the month he must fast that month."^ The interrogative noun 
‘who’, ‘whoever’ (man) has a generic meaning. The last verse indicates that 
everyone who has reached maturity (mukallaf is ordered to fast. The same 


general meaning is indicated by all these verses. 
(4) Indefinite words (nakirali) when used to convey negation, prohibition 
and when proceeded by ‘of (min). When used to convey the negation, 
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nakirah is illustrated by the following tradition: ‘No harm shall be inflicted 
or reciprocated." This tradition negates what is applicable, because it is 
general in its import — /@-darara and la-dirár both being indefinite words used 
in negation. When used to convey prohibition nakirah is illustrated by the 
following command of the Qur’in to the Prophet: ‘And never 
[O Muhammad] pray for one of them who dies, nor stand by his grave.’ 
The word ‘one’ (ahad) is indefinite. It is used to convey prohibition. 
Therefore, it is generic in its effect. The indefinite word (nakirah) is 


preceded by min in three place 


(a) before the subject of a verbal sentence exemplified by the following 
2.45 


verse: ‘Unto whom no warner came before you 

(b) before the object exemplified by the following ver 
messenger but that he should be obeyed by God's leave’;*” 

(c) before the start (mubtada’) of a nominal sentence in the following 
verse: ‘And there is no god save God’. #7 

(5) Relative pronouns like alladhina (those men who), allati (those women 
who), mā (what) are exemplified by the following verses: "Those who 
swallow usury cannot rise up save as one whom the devil has prostrated by 
[his] touch."* The word alladhina (those) includes everyone who deals in 
usury. ‘As for those of your women who are guilty of lewdness, call four of 
you to witness against them.” The word alla (those women who), 
includes everyone guilty of lewdness. Therefore, the ruling is general as it 
applies to all women who can possibly be included in its scope. It remains 
general until the appearance of a reliable proof to specify it. ""Lawful unto 
you are all beyond what has been mentioned. The word mà (what), 
includes all women who were not mentioned in the previous verse. 

(6) Singular or plural forms of a noun when preceded by the definite 
article (al) which is not used for a definition ( alid)? but for inclusion and 
comprehension (istighrág) and (shumiül)? or when it becomes definite by the 
genitive case as in the following examples from the Qur'an: "The adulterer 
and the adulteress, scourge each of them a hundred stripes.'? In this verse 
‘the adulterer and the adulteress’ (al-zaniyah wa al-zant) are both in the 
singular form." Because they are preceded by the definite article which 
denotes istighrag and shumiil, it is generic and includes all adulterers, male 
and female. The prescribed punishment pertains to all of them. ‘Divorced 
women shall wait, keeping themselves apart for three [monthly] courses.’ 
The word al-mutallagat (the divorced women) is a plural with the definite 
article (al), indicating inclusion (istighrag). Therefore, it provides general 
meaning and includes all the women to whom it could apply. 

"The same rule applies when the singular or plural form ofa noun is defined 
by the genitive. The Prophet stated about the sea that: ‘its water is pure and 
its dead are permissible [for consumption]. The words ‘water’ (mà') and 
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‘dead’ (mayyitah) are singulars defined by the genitive construction "its water 
(ma’uh) and ‘its dead’ (mayyitatuh). Therefore, this tradition indicates that all 
sea water is pure for ablution and one is permitted to eat all the animals 
which live in it even if they were not slaughtered before their death. 

The Qur'an states: ‘God commands you regarding your children’s [inheri- 
tance]. "Take alms from their wealth in order to purify them and sanctify 
them with it. '? In these two verses the plural ‘children’ (awlád) and ‘wealth’ 
(anvil) are definite through the governed noun (mudaf) of a genitive 
construction (idafah) — awladikum and amwalikum. Therefore, it includes all 
children and wealth without any specification or limitation, 

(7) The plural when it is defined by the genitive construction: 
‘Forbidden unto you are your mothers." The word ‘mothers’ is plural, 
defined by the genitive construction ummahātukum. Therefore, it is generic 
and includes all mothers without any specification of the number. 

(8) The indefinite noun when followed by a general adjective: ‘A kind 
word with forgiveness is better than almsgiving followed by injury."* The 
expression ‘a kind word? (qawlun ma‘rifin) provides a general meaning and 
includes every polite word because ‘word’ (gauliui) has been followed by 
the general adjective ‘polite’ (ma rüf). 


The indication of 'amin^? 


When the indication of 'mm is in question, we have to differentiate 
between "anm which has already been specified and that which has not been 
specified, In the former it has been agreed that the indication is indefinite 
(zanni), because any of its remaining subjects have been specified. Because 
the indication is indefinite (speculative), it can be further specified by reli- 
able proof, which may be speculative — e.g., a solitary tradition (khabar 
wāhid) and analogy (qiyás). 

There is a disagreement between Islamic s 
meaning which has not already been specified, i.e., whether its indication 
cholars maintain that the appli- 


holars regarding the general 


is definite or indefinite. The majority of 
cation of the general to all that it includes, when the general (‘dmm) is already 
specified, is indefinite (zanni). They argue that every ‘ämm is supposed to 
be specified, except those accompanied by evidence which excludes such a 
possibility, as in the following verse: "There is not a beast on earth but that 
God gives it sustenance.” Their conclusion that there is no general that is 
not specified has become a maxim. They reached that conclusion by follow- 
ing the specifications of authoritative texts which originally implied the 
general meaning. Yet this conclusion c: uspicion over the general, i.e., 
whether it includes all its subjects or not, and whether the specific has 
already appeared before us or not. The possibility of this should necessarily 
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cause indefiniteness because the definite meaning is incompatible with 
suspicion and open-endedness. 

Most Hanafi scholars like Karkhi, Jassi$ and Dabbüsi maintain that the 
application to all that it encompasses makes the general definite (qar'i). They 
conclude this by studying different branches and particular issues in Hanafi 
law. They argue that Abū Hanifah has clearly stated that the specific cannot 
eliminate the general. The specific, however, can be abrogated by the 
general, as in the case of che tradition about the permission to use the urine 
of animals that can be eaten." This ruling was abrogated by general indica 
tions in other traditions which command Muslims to keep away from 


urine.” 

‘These scholars further argue that the majority of scholars have agreed that 
the words originally provided the general meaning (i.e. to be generic in their 
effects). They must continue to provide that meaning until a reliable proof 
indicates otherwise. Possibilities which are not supported by proofs cannot 
affect the original indications of words. Therefore, consider the verse: 
"Those who may die and leave behind wives, they [the wives] shall wait, 
Ives apart four months and ten days." This includes all 
nds have died, whether they died before consummat- 
ation until a reli- 


keeping them 
women whose hus 
ing the marriage or after. It continues to provide this indi 
able proof suggests otherwise. 

Hanafis rejected the proof provided by the majority that since it is possible 
to specify the general, it cannot be definite (qar'i). They did not claim to 
reject every possibility, but insisted that the possibility should be based on 
a proof. The possibility that is not based on a reliable proof is not a 
able. Therefore, if the general is specified with respect to some of its subjects, 
the possibility of specifying its remaining subjects is based on proof. As such 
it is acceptable, and the indication of the general becomes indefinite (zanni). 
This position results from the Hanafi convention with respect to the article 
that accounts for specification (mukhassis). Hanafis maintain that the speci- 
fication takes place only when the article which makes the specification is 
independent (mustaqill), joined and associated (muqtarin). Accordingly, the 
cases of specification of the general (amm) are very rare.” Therefore, what 
others consider specification of meaning is not so. In their opinion, the 
m "There is no general which is not specified’ is wrong. Moreover, 
stating that the general provides the indefinite indication may, according to 
Shatibi,”” cancel general Qur’anic expressions and the possibility of arguing 
by the Qur'an at all. At the same time it violates the eloquence of the Qur’in. 

This consideration is rejected because specification does not take place 
without a reliable proof, and that process is governed by strict and precise 
rules. Therefore, it does not lead to a cancellation of Qur’anic expressions. 
"The specification of meaning (takhsis) does not affect the eloquence of the 
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Qur'an so long as the apparent meaning is followed and the specification of 
meaning is based on a reliable proof. The fact remains that most general 
expressions in the Qur'àn (“wmiimat al-Qur’an) have been made specific and 
yet the Qur'ün's eloquence has not been affected. 

It seems that the majority opinion is stronger because the possibility for 
the specification of the general exists in most authoritative texts, whether 
we regard it as definite or indefinite. Furthermore, it must be borne in mind 
that in this matter indefiniteness has to do with how the general meaning 
encompasses its subjects, and the indication of the general, from its original 
meanings, is unquestionably definite. 

The practical result of this disagreement?" appears in cases of conflict 
between a general provision of the Qur'an, or a mutawatir hadith, and a 
speculative proof—like the qiyas, and a weak (da‘if) and solitary (ahad) hadith 
which, although definitive in meaning, is speculative in relation to its 
authenticity. 
nafis do not allow for such specification because the general provisions 
of the Qur'àn and mutawātir hadith are definite in their authenticity and 
indication, and the definite (qai) may not be specified by a speculative 
proof. 

According to the rule, the speculative cannot stand in opposition to the 
definitive. In this case the general of the Qur'an or a mutawatir hadith is 
definite, whereas qiyds, and weak and solitary hadith are all speculative. 
Hanafis found support for their position in the opinions of some 
Companions of the Prophet such as Abū Bakr, ‘Umar and ‘A’ishah, and in 
the tradition where Fatimah bint Qays claimed that the Prophet granted her 
alimony and accommodation during the waiting period, although the 
divorce was irrevocable. ‘Umar objected to her claim by saying, “How can 
we abandon the Book of our Lord because of the statement of a woman 
who perhaps memorised it or perhaps she forgot?" ‘Umar had in mind the 
verse of the Book, ‘Lodge them where you dwell, according to your wealth, 
and harass them not, so as to straiten life for them." He refused to accept 
her hadith. 

The majority of scholars, however, allow for this kind of specification 
because the general, in their opinion, provides indefinite (i.e, speculative) 
indication. Therefore, this specification does not contradict the mentioned 
rule because the general of the Qur'an and mutawatir hadith are speculative. 
Accordingly, the general provisions of the Qur'an and mutawatir hadith can 
be specified by both definite and indefinite proofs. They supported their 
opinion by examples from the Companions who limited and specified many 
general meanings of the Qur'an with solitary traditions. For example, they 
specified the general indication of the verse, ‘Lawful unto you are all beyond 
those mentioned.’ This verse includes paternal and maternal aunts. 


152 LANGUAGE AND INTERPRETATION OF ISLAMIC LAW 


However, paternal and maternal aunts are excluded from it by the tradition 
where the Prophet forbade a man to be married at one and the same time 
to a woman and her paternal or maternal aunt,” They rejected the Hanafi 
proof. According to them, ‘Umar rejected that tradition only because he 
did not know whether or not it was saliili. He did not reject it because he 
did not allow the Qur'an to be limited and specified by a solitary tradition. 
ed the word ‘abandon’ and 
ation ‘Umar justified his 


This is upheld by the following facts: a) he u 
did not use the word ‘specify’; b) in an other nar 
position by saying that it was ‘the statement of a woman who perhaps 
memorised it or perhaps forgot’. Therefore, he had suspicions as to whether 


she had memorised the episode correctly or had forgotten. If he was certain 
that she had memorised it he would probably not have rejected it. 
Accordingly, he did not reject it because he did not allow the Qur'an to be 
specified by a solitary tradition. 

The Hanafis rejected the arguments provided by the majority of scholars 
by saying that these traditions are famous (mashhit), and mashhiir may 
specify the general provision of the Qur'an. According to the Hanatis, the 
mashhiir may specify the general provision? because masliliür was solitary 
(ahad) in the first generation, the beginning of the chain of transmitters, 
and became mutawatir afterwards. The following example illustrates the 
practical result of this conflict. The Qur'an states: ‘And eat nothing on 
which God's name has not been pronounced, for lo! it is an abomination." 
This verse is concerned with the slaughter of animals. It is general in its 
application and its general ruling includes all animals slaughtered without 
mentioning God's name, 

In the following tradition, however, che Prophet’s words provide a differ- 
ent implication: “The believer slaughters in the name of God whether or 
not he pronounces the name of God." This tradition affirms that what the 
believer 


ighters may be eaten even if the name of God had not been 
pronounced, It opposes the general indication of the verse. This tradition 
is, however, a solitary tradition.” Even if supported by another narration” 
it may not rise up to the level of mutawatir. 

According to Shifi'i scholars, this tradition may specify the verse, because 
in their opinion the general is indefinite in its indication. Therefore, the 
verse which implies the "amm meaning may be specified by a speculative 
proof (in this case, a solitary tradition). It results in the ruling that slaughter 
carried out by a Muslim is lawful even without pronunc ame 
of God. They interpreted the verse by saying that ‘that on which Allih's 
slaughtered to the 
idols, since another verse affirms: ‘and that which has been immolated to 
[the name of] anything but God’."” Moreover, they analogised ‘that which 
is left deliberately’ with ‘that which is forgotten’. This analogy is rejected 


tion of the 


name has not been pronounced’ refers to that which is 
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by Hanafis — ‘that which is forgotten’ is not excluded from the general 
meaning of the verse, because the person who slaughters has pronounced 
the name of God," as mentioned before. 

Hanafis, however, maintain that slaughter by a Muslim is unlawful for 
consumption without pronunciation of the name of God. They do not 
specify the verse by using the previous traditions because the general of the 
Qur'àn may not be specified by solitary traditions." The practical result of 
this disagreement about the possibility that the general may be specified by 
analogy and solitary hadith may be seen in the following example. The 
Prophet said: ‘What was watered by the sky and springs or by its roots ten 
percent, and what was watered by sprinkling five percent." This tradition 
offers a general indication because of the word ‘what’ (mā) that is used. It 
does not specify and fix certain amounts as nisdb. Therefore, it includes 
everything that grows from the earth, whether or not the produce has been 
cultivated on the land, and no matter what the amount of produce. 
Accordingly, alms should be given for the smallest amount of agricultural 
produce no less than for the greatest. In another hadith, the Prophet stated 
that there are no alms on dates and grains until they reach five awsug.* 
Therefore, the second text specified nisab to five awsuq. Accordingly, it 
specified the general indication of the former tradition and declared that 
alms are not obligatory for agricultural products if they are less than five 


awsuq. 
"These two traditions app 


ently disagree because the first, by its general 
meaning, includes what is less then five awsuq, while the second, which is 
specific, excludes it. Due to the difference in the indication of the general 
(am), Islamic scholars disagreed about nisab in agricultural produce. Abū 
Hanifah maintained that alms must be paid for any amount. Hanafis argue 
that these two traditions apparently disagree on an amount less than the five 
awsuq, and one tradition cannot be preferred to the other. The general 
indication, however, accords with the general command of the Qur'àn on 
alms. Moreover, its application more easily fulfils the command. 
Meanwhile, the tradition with the general indication is more famous and 
deserving, of precedence. Other scholars specified the former tradition by 
the latter, They maintained that no alms are to be paid until nisab (five awsiiq) 
is reached. This conclusion is the result of the selection of the latter tradition 
over the former one. 

From the previous examples, it is clear that differences about the indic 
tion of “anim, whether definite or indefinite, resulted in differences about 
lating to agricultural produce. 


the nisüb r 
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The value of ämm” 


Legal adherence to "anm is seen by Islamic law as obligatory (wajib) as is the 
implementation of its general meaning until a reliable proof suggests other- 
wise. It must continue to be generic unless there is a specifying clause which 
particularises its application. In s where "amm is partially specified, the 
part that remains unspecified retains its legal authority. The implementation 
of ‘amm is unaffected by the disagreement about whether it provides defi- 
vailing speculative indications 


nite or speculative indication," because pr 
must be implemented until a reliable proof suggests otherwise." 


NOT 


al-Mu' jam al- Wasit, V: 629; EE, IV:1098; Ba labaki, al-Mawrid, p. 745- 


Ani, Sharh al-Minhä 
al-Mahsiil,1:2:513 
diyat al-Wusiil, p. 69. 
5. This condition differentiates the “ämm from the homonym (mushtarak), which has more 
than one meaning. 

6. This condition, which implies that "imm applies to an unlimited number of subjects, 


differentiates it from the specific (lehd 
"in, V:38 
isdlah, pp. 96-108; Shawkani, shad al-Fuhūl, pp. 140-141; Khallif, Usil al- 
Fiqh, p. 219; Bardisi, Usil al-Figh, p. 404. 
9. Qur'in, XI:6. 
10. Dabbah is incorrectly rendered here, by some, as beast (see Pickthall's translation of this 
verse). It means, however, any moving living creature (mā yadubbu ‘ald al-ard), including 


man. 

11, Sháfi'i commented on this verse by citing from Qur'àn XI:8 
and earth, things with a living spirit, trees and the like — God has created them all. And God 
nce of every living creature and He knows its lodging place and 


heaven 


"Everything 


is responsible for the sus 
its repository’ (Shafi't, Risālah, p. 96). 

12. Qur'án, IX:120. 

13. Qur'an, 11173. 

14. The preponderant opinion in usil al-figh is that the core may apply to two persons or 


more 

15. The distinction between the second and third types is in the fact that the second 
is accompanied by evidence suggesting that the specific meaning is intended, while the 
third is unaccompanied by any evidence suggesting either the general or specified meaning, 
This is clear from the examples provided for these two types. 

16. Qur'an, H:228, 

17. Sarakhsi, Uil al-Sarakhsi, 1:132; Bukhari, Kashf al- 
Tahvil ‘alā al-Tawdih, 1:138. 

18. Bazdawi and Sarakhsi, however, divided them into two groups. They put the second 
and the third groups together and called them Wagifiyyah, 

19. Sarakhsi, Usil al-Sarablii, 1:132. 


ür, E298; aftazani, Sharh al- 
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20. Ghazāli, al-Mustasfa, 1:225~233; Ibn Hazm, al-Ihkām fr Uil al-Alkm, Il:109-117; lj 
Mukdtasar al-Muntahd, 11:102; Shawkani, Irshad al- Fuliil, p. 116. 

21, It is recorded by the unanimous agreement (consensus) of the Companions that the 
meaning of numerous authoritative texts includes all thar they are applied to. For example, 
the following verses and traditions: "As for the thief, both male and female, cut off their hands’ 
(Qurin, V:38); "The adulterer and the adulterss, scourge ye each one of them a hundred 
stipes! (Qur'án, XX1V:2); *O you who believe! Squander not your wealth among yourselves 
in vanity’ (Qur'an, 1V:29); "There is no testament for an inheritor’ (Zayla't, Nasb al-Ráyah, 
IV:403). This was the methodology of generations of scholars who came after the Prophet 
and his Companions, until the emergence of the Wagifiyyah in the fourth century. The 
Wigitiyyah violated the consensus of the Companions. This led Islamic scholars to reject their 
opinions. ‘Their rejection was fundamentally based on the rule that consensus cannot be 
abrogated (Bazdawi, Kashf al-Asrir, 1:303). 

, Kashf al-Asrar, 1:303. 


26. Muslim, Sahih Muslim, 111:1379 (no. 1759). 
‘This is indicated by the fact that they asked for their part of the inheritance. 
28, A reliable proof used by Aba Bakr is the hadith just mentioned. 

29. Qur'an, VI:82. 

jo. The generic meaning of ull is individual, single, solitary — i.e. it includes all pertinent 
subjects but in individual form, one after another. This word, moreover, is considered the 
most general (Shawkani, Irshád iil. p. 119). 

31. The generic meaning of ‘jam’ ^, "küffal, “qatibal’ and “ämma” is that of a group — ie. it 
includes everything that pertains to a group. Qitibah and ‘dmnah are words by which scholars 
normally intend the general meaning. These two words, however, do not appear in the Qur'an. 

32. Qur'an, LIV49. 

3. Qur'an, 1:29. 

34. Qur'an, XXXIV:28. 

35. Qur'an, IV:92. 

36. Qur'an, 11:62 

37. Qur'an, Ht. 

38, Qur'an, 1:197- 

39. ‘Who [man] may be a conditional [shartiyyah], interrogative [istifhāmiyyah], relative 
pronoun [ism mawl], and substantive [mawsiifl. In the former two cases it is definitely the 
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illustrated by the following verses: ‘Of them are some who listen to you" (Qur'an, Vl:25); 
“Among them are those who look towards you’ (Qur'an, X:43). In these two verses, who 
(nan) refers to some of the hypocrites, though not all of them. This is why translators have 


translated it as ‘some who’. 
49. 


43. Ibn Majah, Sunan, 11:784 (no. 2340) 
44, Qur'an, IX:84 
45. Qur'in, XXVIIHIE46 


4f. Que'in, I1275. 
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49. Qui B 

50. This verse has been specified by another verse (Qur'an, XXIV:6), which made pn 
exception for the husband who is allowed to support his charge of adultery against his si. 
by taking four solemn oaths instead of four witnesses. His wife, however, may rebut such a 
charge by the same oaths. 

51. Qur'an, 1V:24. 

A As in the senten 
to them, 

53. As in the following sentene 
dutiful to his/her parents’. 

54. Qur'an, XXIV:2 

55- The definite article (al) in al-zàuiyali and wa al-zàni may grammatically be a relatiye 
pronoun which means ‘that woman who commits adultery’ (allar tazni) and "that man who 
commits adultery *(alladhi yazni). However, no matter how it is viewed, the phrase proves 
a general indication in both si 

56. Qur'an, H:2a8, 

57. Tirmidhi, al-Jami" al-Sahili, tor (no. 69); Aba Dawid, Sunan, E21 (n0.83); "Asqiliyi, 
Buliigh al-Maram, p. 9. 

58. Qur'in, IVar. 

59. Qur'án, IX:103 


"The man 


s come" (jā'a al-rajul if die person is known mi] 
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about whether the indefinite plural is generic in effect. Most main- 
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therein gods beside God" (XX1:22), in Qurtubi, al-Jami’ li Alm al-Qur'an, 11:279. 
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66. Bukhari, Jami’ al-Sahih, VHi3 (76:6). 
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68. Qur'an, I:234. 
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bi, al-Muwafagat, 1:165. 

bs ; Bukhari, Kashf al-Asrar, 
al-Ibkam fi Usil al-Alilsüm, Il:525; 
, LXV:6. 

73. Qur'an, 1V:24. 

74. Bukhari, al- Vi:28 (67-27). 

75. Ibn Amir al-Hājj, al-Tagrir wa al-Talibir, 

76. Qur'an, VI 

77. Bayhagi, al-Sunan al-Kubra, VII:240; Z: 

78. Zayla' stated that it is: "Strange in this va 
IV:182). 

79. Like the following tradition: ‘A carcass killed by a Muslim is halal whether or not the 
name of God was pronounced’ (Zayla'i, Nasb al-Rayal, 1V:182). 

80. Qur'an, 11:173- 


Häjib, Mukhrasar al-Mumtaha’, 149-151; Amidi, 
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41, By his belonging to Islam. 

Marghinani, al-Hidāyah, 1V:63. "The Hanafis excluded from these ruling those 
who forgot to say God's name, because He forgave forgetfulness, as when someone forgets 
and breaks his fast. His fast is correct and he may continue to fast, The tradition 
previously mentioned, some say, relates to those who forget, not to those who remember 
ind fil to pronounce the name of God while slaughtering an animal. According to 
them, whoever forgets to pronounce does not leave pronunciation, because the Lawgiver 
his replaced the pronunciation by belonging to Islam; he is counted as having pronounced 


D 
3, Bukhari, al-Jämi" al-Sabih, 11:133 (2 
iy. Muslim, Sahih Mus 

lire) 

#5. Khallif, “Hm Usal al-Fiqh, p. 183. 
36. Khudari Bak preferred the opinion of the Hanafis that the general provides definite 

indication until a reli (Khudari Bak, Usil al-Fiqh, p. 156). 

Ay. Sarākhsi, Usiil al- 132; Bukhari, Kashf al-Asrir, l:291. 
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le proof suggests other 
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CHAPTER 


The Specific 
(al-Khass) 


The linguistic definition of khass 


Khass refers to special, particular, specific, individual, distinctive." 


The technical definition of khass 


The early scholars of usiil al-fiqh preferred to define the effect of kháss (i.e., 
takhsis)* rather than khass itself. Bearing in mind that khass is opposite to 
“amm, which includes an unlimited number of subjects, k/idss may be defined 
as ‘a word which applies to one subject! or more, but these subjects are 
specific in number like the numbers two, five, hundred, etc.’ 

From this definition, khass may refer to one subject (personal names like 
Hasan, or Husayn), or more, but these subjects should be specified in 
number; it does not include everything to which it is applicable, such as a 
house. In other words, it does not include an indefinite word (nakirali) used 
to convey the positive meaning. This is clear in the following verse: ‘And 
from the outermost part of the city came a man running." In this verse the 
word ‘a man’ (rajulun) is indefinite and conveys positive meaning. Although 
it may include any man, it refers only to one person. These indefinite words 
will be specific as long as they apply to a single subject, or have a specified 
number thereof, and convey the positive meaning.’ Otherwise they will be 
regarded as general (‘amm). When the general and the specified have the 
same subjects there is conflict. 


Specification of the general meaning 


As we saw, the majority of Islamic scholars maintain that the general is 
meant to include everything to which it is applicable. Therefore, a ruling 
deduced from the general provision relates to all subjects to which the word 


"The Specific (al-Khi; 


with generic implication is applicable. Sometimes, however, this general 
indication may be interrupted by a proof (which is specific and limited) that 
suggests that some subjects of the general are not intended, or are excluded. 
This specification of meaning is called takhsis. 


NOTES 


» M.L/A,, al-Mu' jam al- Wasit, 1237-238; EF, IV:1098; Ba'labaki, al-Mawrid, p. 499. 
"This effect appears only when it disagrees with ‘ämm. 

3. As in the case of the indefinite noun which provides the positive: ‘I saw a man in the 
house." Although the word ‘a man’ does not specify the person, and therefore may refer to 
anyone, it implies only one person. 

4. Qur'in, XXXVI:20. 

5. It is very important to recognise the specific in the general, One reason for this is that 
the legal rulings which are conveyed in specific terms are definite. This means that these 
rulings are not subject to the interpretation beyond the obvious import, should they be 
implemented. 


CHAPTE 


The Specification of Meaning 
(al-Takhs 


The linguistic definition of takhsis 


Takhs 


ion, individualisation.? 


5 refers to specification, particulari: 


The technical definition of takhsis 


i from that 
afit 


Because the Hanafis have a slightly different approach to takhsi; 
of the Shifi'is, their definition is also slightly different. First the SI 
definitions. Basri defines takhsis as ‘excluding some [meanings] included by 
azi defines the specifi- 


the text due to the conflict between the two'.! Shi 


cation of the general meaning as the explanation of what was not intended 
by the general word.’ Ibn al-Hajib defines tall 
general to some of its subjects'.^ Similarly to Basti, Day 
‘excluding some [meanings] from the scope of the word’.’ According to 
these definitions, takhşīs is the limitation of the general provision to some 
of its subjects." According to Hanafis, takhsis is limitation of the general 
provision to some of its subjects by an independent? and joined"? proof." 
Unlike other schools, therefore, they stipulate that the qualifying proof must 
be independent, chronologically parallel and joined to the general. 


s ‘the limitation of the 
wi defined it as 


opposite to the basic status of words 


The Arabic language norr 
ings to which it is applic 


ly assumes that a word maintains all the mean- 
able within its compass. This is be 
are coined for a meaning, and a linguistic rule states ‘that everything 
should remain unchanged.'? Accordingly, a word with a general provision 
continues to be generic. Moreover, given that the basic rule is not a 
generic indication of word anding of authoritative texts 
and communication among people would be extremely difficult if not 


use words 


the unders 
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impossible, because we would not know whether a general or a specific 
meaning was intended by the locutor. There would be endless questioning 
about what was intended regarding these two possibilities." Therefore, the 
restriction, specification and exclusion of some of the subjects from the 
general provision is opposite to the basic status of words. Specification, 
restriction and exclusion can be done, according to Hanafis, by specifica- 
tion or partial abrogation. 

Takhsis of the general provisions of authoritative texts is so frequent 
that it has given rise to the maxim: ‘There is no general provision that 
is not specified."'* That takhsiy is opposite to the basic status of words is 
important to know, because whenever there is a disagreement on applying 
specification, and there is no reliable proof, the basic rule is non- 


specification. 


The difference between abrogation and specification 


Islamic scholars who have studied the differences between abrogation and 
specification have arrived at the following conclusions.'* 

(1) The specification of meaning acts upon some subjects of the general 
provision, while abrogation acts upon all of them. 

(2) Abrogation can affect any legal injunction, whether that injunction is 
related to one subject or many, while specification can take place only when 
a number of subjects are involved. 

(3) Abrogation can occur after the abrogated text has already been imple- 
mented, while specification may not happen after what is specified has been 


implemented. '^ 

(4) Abrogation cancels a ruling after it has been established, while specifi- 
cation explains the intention of the general proposition (i.e. that all subjects 
are not intended by the general, or that some of them are excluded). 

(5) $ 
abrogation explains that which was not intended by the abrogated. 

(6) Abrogation occurs on account of the authoritative texts only, while 
specification occurs because of authoritative texts, reason, evidences and 


pecification explains ‘what was intended’ by the general, while 


other proofs, 


(7) The consensus (ijmã) may be a proof for specification but not for 


abrogation. 
(8) Specification may affect only the general meanings while abrogation 
may affect both general and specific meanings. 
(9) There are several kinds of naskh: textual abrogation, injunction 
ion, or both, whereby takhsis applies only to the rulings. 


brog; 
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Specifying proofs'? 


The majority of scholars disagree with the Hanafis on the specifying 
proofs. The majority maintain that a general provision may be specified 
either by a dependent clause that occurs in the same text or by ay 
independent locution that occurs in another text. They attach only one 
stipulation to the specifying clause, when it is independent of the genera] — 
that it appear before the general meaning is implemented." If it appears 
after the general is implemented, it causes abrogation, not specification of 


meaning. 


The specifying proofs according to Hanafis'” 


Hanafis defined takhsis as intending some subjects of the general meaning 
by an independent and chronologically joined proof. The proof of 
specification are, according to them, divided into three kinds: a) reason, 
b) custom and habits” and c) an authoritative text which is independent and 
chronologically joined to the general. 

Hanafis put forward two conditions for the specifying proof that must be 
fulfilled in order to cause takhsis: that the proof which specifies the general 
be independent of the text that provides the general provision; that the proof 
which specifies the general be chronologically parallel (i.e, revealed ac 
the same time) and attached to the general. The differences between the 
above conditions put forward by the majority and by the Hanafis are related 
to dependency and chronology among the general provisions and specify- 
ing proofs (provisions). If the specifying proof is dependent — such as the 
attached exception (istithna’ muttasil), the condition (sharf), the attribute 
(sifah) and the extent of application (ghayah) — it is called limitation (qasr) 
and not specification (takhsis). This is due to the stipulation put forward 
by the Hanafis that in the case of specification there should be a kind 
of conflict. This is not the case in a situation when these proofs are in 
question. 

When the chronological order is in question it might be parallel in origin, 
different, or unknown. According to Hanafis, specifying proofs specify 
general provisions only when they are parallel or when this order is 
unknown." If they are not parallel, the latter would cause partial" or 
complete abrogation (naskh juz't or naskh kulli),? not specification. For 
examples to the Hanafi approach, we may take the Shafi'i examples of 
takhsis with respect to specifying proofs which are independent and chrono- 


logical to the general.” 
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The specifying proofs according to Shafi'is^ 


Shafi'ts have concluded that proofs which qualify the general provisions 
of authoritative texts may be divided into those that are dependent and 
independent. 


The dependent and joined proofs 

According to Shàfi'is, the dependent proof is a part of the text that contains 
the general provision. It cannot stand on its own and cannot be separated 
from the text in which it appears. Therefore it is dependent (ghayr 
al-mustagillah) and joined (muttasilali). The most important dependent proofs 
of specification (mukhassisat) are as follows: 

(1) The attached exception (istithna’ muttasil)” effected by illi (except, 
save, but) or substitute illa, as in the verse: ‘Be not averse to writing down 
[the contract] be it small or great, with [record of] the term thereof. This is 
more equitable in the sight of God and more certain for testimony, and the 
best way of avoiding doubt in your midst — save only in the case where you 
transfer actual merchandise among yourselves from hand to hand."* The 
expression ‘be it small or great’ includes all contracts; but the exception ‘save 
only in the case where you transfer actual merchandise among yourselves 
from hand to hand’ excludes contracts where goods are transferred from 
hand to hand, Therefore, the general indication ‘be it small or great’ has 
been specified, and it includes only merchandise contracts where goods are 
not transferred from hand to hand, and these contracts have to be written 
down.” 

The question arises, when an attached exception comes after a few joined 
sentences, whether it affects all of them or only the last one. This may be 
exemplified by the verse: ‘And those who accuse chaste women, and produce 
not four witnesses, flog them eighty stripes, and reject their testimony 
forever; they indeed are evil-doers. Except those who repent thereafter and 
do righteous deeds. Verily, God is Oft-Forgiving, Most Merciful. The 
exception here follows three joined sentences. It may cause different juridical 
implications, depending on whether it affects all the sentences or only the 
last one. Islamic scholars have disagreed on this question." The majority 
maintain that the exception affects all the sentences because this is apparent, 
and the opposite would need to be proved. Accordingly, if those who 
accuse unjustly repent, their status will be reinstated, their testimony will be 
accepted and they will not be considered disobedient afterwards. Abü 
Hanifah, however, maintains that the exception affects the last sentence 
alone because this is the only certainty.* Accordingly, such people will not 
be considered disobedient afterwards, but their testimony will be rejected 


forever. 
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(2) The condition (shar)? may specify a general indication, if it jg 
literally expressed and attached to that which is stipulated (mashrif) as jy 
the following example: ‘And unto you belongs half of what your Wives 
leave, if they have no child." This verse prescribes the share of the husbang 
in the estate of his dece: . In the first part — "And unto you belongs 
half of what your wives leave’ — the general indication implies that the 
husband should take a half in all circumstances. The second part ‘f 
they have no child’ however, posits the condition that his wife has no 
child. Therefore, this condition has specified the general provision which 
indicated that a husband should inherit half his wife's estate. 

In another verse the Qur'an states: ‘And when you go forth in the lang, 
it is no sin for you to curtail [your] worship.” In this verse curtailing 
worship is made dependent on travelling. The article used for specifi 
is idhā (when). If this condition were not made, prayer would be curtailed 
at all times, no matter whether someone was travelling or not. 

(3) The attribute may specify the general provision, if it is literally 
t which is described. Here, an attribute js 


sed w 


ation 


expressed and attached to th 
considered an abstract characteristic, not just a grammatical adjective, 
Therefore, it includes the adjective, the circumstantial expression (hà), 
adverbs of time and place (zarf zaman and zarf makan), specification (tamyiz) 
etc. The Qur'an states: ‘And those of you who are not able to afford to 
marry free, believing women, marry from the believing maids whom your 
right hands possess." In this verse maids is specified by an adjective to 
include only the believing ones and exclude all others. 

In another verse the Qur'án states: ‘And Pilgrimage to the House is a 
duty to God for mankind, for him who can find a way thither.’ The word 
mankind comprises all people, but those who cannot find means to make 
pilgrimage are excluded by the second part of the verse ‘who can find a way 
thither’, and this embodies an exception to ‘mankind’, 

In another verse the Qur'an states: ‘Forbidden unto you are [...] your 
step-daughters who are under your protection, [born] of your women unto 
whom you have gone." The first part embodies the general prohibition on 
part, however, has been qualified by the description 
ave gone’. This description 
father has not 


step-daughters. This 
‘born of your women unto whom you 
excludes all step-daughters of mothers with whom a step- 


consummated the marriage. 

(4) The extent of application (ghayah) signified by articles (ilā, hattā, etc.) 
which limit the extent of application, may specify general provisions, as in 
the following Qur’inic verses: "They question you [Muhammad] concern- 
ing menstruation, Say: It is an ailment, so let women alone at such times 
and go not unto them until they are cleansed.™ The part ‘and go not unto 
them’ provides a general provision indicating that it is not allowed to go to 
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them at all. The second part ‘until they are cleansed’ specifies the time until 
when the general provision is applicable. In another verse the Qur'an states: 
‘O you who believe! When you rise up for prayer, wash your faces, and 
your hands up to the elbows," This verse first prescribes the washing of 
the hands: ‘wash your faces, and your hands’. This ruling is general because 
it includes all of the hands and does not specify the area. The next part of 
the verse ‘up to the elbows’, however, specifies the area and thus specifies 
the general provision of the verse. 


The independent proofs 
Independent proofs that specify general provisions are not a part of the text 
here are three types: 

(1) Reasoning, ('agl). This is illustrated by the verse which prescribe hajj 
and the Ramadan fas to the House is a duty that mankind owes 
to God." Clearly, this duty is prescribed to all of mankind since the word 
‘mankind’ (nds) includes all human beings. In respect of reason, however, 
some people, like those who are not responsible (mukallaf) as infants and 
lunatics, are excluded from the scope of this obligation. On the fast the 
Qur'in states: ‘So whoever sights the month must fast that month." The 
word ‘whoever’ is generic and includes everyone, Therefore this verse 
apparently includes all believers. Reason, however, excludes those who 
are not responsible (mukallaf). These conclusions have been confirmed by 
authoritative texts.!” For example the Prophet said. ‘Three persons are not 
morally responsible: a sleeping person before waking, a youth before sexual 
maturity (i.e. the legal age of maturity in Islamic law), and an insane person 
before he becomes lucid."? In this tradition these persons are not mukallaf 
and therefore the obligations brought forward by Islamic law are not applic- 
able to them, 

(2) Oral traditions and customs" (uf qawli).® When the Lawgiver uses 
a word which provides a general provision (in Arabic) with a specified 
meaning (in Shariah) — e.g. the word ‘trade’ in the verse: "Whereas God 
has permitted trade and forbidden usury...' The word trade (bay) is 
generic in Arabic, and includes all kinds of exchange of goods and other 
items. Going by the practice of the Lawgiver, however, it implies only 
trading in goods, This custom therefore does not include every kind of 
change.*! 

Furthermore, the general provision may be specified by customary usage 
when a group of people use a general provis 
subjects, Its meaning accords with people’s custom. Consequently, when a 
particular word which appears generic is used, but according to custom 
includes only some of its subjects, it is treated according to its customary 
meaning. Therefore, a mujtahid has to consider the customs and habits of 


which provides these provisions. ' 


ey 


ion to indicate some of its 
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environment of the original authoritative texts in order to 
mpossible to understand 


the ‘linguistic’ 
understand the intended meaning correctly. It 
authoritative texts and derive rulings without having such knowledge. On 
this point, Shatibi said: ‘It is essential for everyone who wants to study the 
Qur'àn and the Sunnah to know the Arabs’ speech customs and practices at 
the time of Qur'ànic revelation, and the explanations of God's Prophet, 
because ignorance of these leads to ambiguities and complications, from 
which one cannot escape without this knowledge.” “This knowledge’ is 
important for everyday law too. For example, if an Egyptian makes a will 
in pounds without specifying the currency, they will be considered Egyptian 
rather than British pounds, because by custom ‘pound’ means Egyptian 
currency, not British. 

(3) The authoritative text. This may take either of two forms: a) joined 
to the general provision, that is, mentioned after it in the same text;? b) 


separated from it. 
(a) The Qur'an states, ‘Whereas God has permitted trade and forbidden 


usury.’ The word ‘trade’ is generic in the Arabic language and means 
exchanging goods for goods. Therefore, it may include trading with usury. 
Trade, however, was specified and that which contains usury was excluded 
by an independent text in another sentence: ‘and forbidden usury’, This 
independent text is joined to the text which carries the general meaning. In 
another verse the Qur'an states: “So whoever of you sights the month he 
must fast that month, and whoever is ill or on a journey, the same number 
of other days.’ The first part of the verse is generic and means that any 
mukallaf who is sure that the month of Ramadin has begun should f 


However, the second part, which is independent and joined to the general 


anc 


on in appe: pecifies it and excludes from the general meaning 
those who are ill or travelling. 

(b) The Qur'àn states’: ‘And divorced women shall wait [as regards their 
marriage] for three menstrual periods.’ This verse is a generic verse that 
includes all divorced women, whether the divorce took place before 
consummation of the marriage or afterwards. Another verse, however, 
specifies it by indicating that the woman with whom her husband did not 
consummate the marriage should not wait three menstrual periods. The 
Qur'an states: *O you who believe! When you marry believing women, and 
then divorce them before you have sexual relations with them, no ‘iddah 
[prescribed waiting period] have you to count in respect of them. So offer 
them a gift, and set them free in a comely manner.'? In the latter verse, 
therefore, an independent and separated text specifies the general provision 
of the former verse, and explains that the general provision of the former 
verse does not include women who are divorced before having sexual 
intercourse with their husbands. The former verse is specified by another 


provi 
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verse: ‘And for those who are pregnant their ‘iddah is until they deliver [their 
burdens|’. "Therefore, pregnant women are excluded from the general 
e. Whether she is divorced or her husband has died, 


provision of that vei 
an expectant divorcee's “iddah is until the birth of her baby. 

Another example may show us how the tradition of the Prophet may 
specify the general provision of the Qur'an, The Qur'àn states: "Forbidden 
to you [for food] are: the dead animals (mayyitali)."" The word mayyitah 
includes all animals which have not been properly slaughtered. The follow- 
ing tradition of the Prophet specifies this verse and excludes from it the dead 
animals which live in the sea. He said about the sea: ‘Its water is pure [for 
ritual ablution] and its dead is permissible j^ 
some scholars? have mentioned consensus (ijmã), analogy (qiyas) and 
intuition (hiss) as independent proofs, although they should rather be cla 
fied under one of the previously mentioned proofs. Therefore, consensus, 
which is always based on an authoritative text, may be classified under the 
authoritative texts, or under reason, because consensus has to be based on 
an authoritative text, and reason must be used before consensus can be 
reached. The latter classification is less suitable. An example of this kind of 
specification is the tradition ated by Abū Hurayrah where the Prophet 
forbade the deceptive contract (bay al-gharar). By consensus” speculation 
(mudárabali) is excluded from the general indication of this tradition, 

Analogy may be classified under the authoritative texts or under reason, 
because it is based on authoritative texts and is reached by the use of reason. 
The Qur'àn states: 
course, flog each of them a hundred stripes.” The word ‘the woman’ 
generic. In another verse, however, girl-slaves are excluded from the general 
indication of the word ‘the woman’: ‘And whoever of you has not the 
means wherewith to wed free, believing women, let him wed believing girls 
from among those [captives and slaves] whom your right hands possess [...] 
And after they have been taken in wedlock, if they engage in illicit sexual 
relations, their punishment is half that of a free [unmarried] woman.” The 
general indication of ‘the woman’ is furthermore specified by analogy. 
Female slaves are also excluded by analogising them with the girl-slaves 
specified by the authoritative text. 

Intuition (hiss) may be classified with reason, An example of this is the 
verse about Mecca: ‘Have We not established a secure sanctuary [Mecca], 
to which are brought fruits of all kinds, a provision from Us, but most of 
them know not.’ The expression ‘all kinds’ provides a general provision. 
By the use of intuition we see that the previous verse is specified, because 
intuition suggests that the verse does not mean all kinds of fruit but many 
of them, 


food 


‘he woman and the man guilty of illegal sexual inter- 
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Conflict between ‘ämm and kha 


If both "amm and khass provide a ruling for the same subject, there wil] be 
conflict between the two. This view is however restricted to the Hanafis, 
who regard both of them as definite. The same situation will not lead to 
is, because in their opinion ‘ämm jg 
which provides definite 


a conflict according to the Sha 
indefinite and therefore cannot oppose kh 
meaning. 

Depending on the chronological order between "amm and khiass, this 
conflict may produce different results. The chronological order may pe 
parallel in origin, or it can be different, or unknown. If both of chem are 
independent locutions, and both are parallel, or this order is unknown, 
specifying proofs would specify general provisions.” If they are nor 
parallel, the latter would cause partial" or complete abrogation. 


The status of "amm when provoked by a specific cause?' 


An authoritative text containing a general provision may appear without 
being provoked by a special cause, as exemplified by the following verses; 
“Successful indeed are the believers. Those who offer their prayers with 
humility. And those who turn away from vain talk.’” *O you who believe! 
Fulfil [your] obligations.’ 

The general provision, however, may be caused by special occasions 
known as asbab al-nuziil, such as the questions put to the Prophet rega ding 
in events. The question that may arise in the latter case is whether the 
ait its applications. Some 


cert 
ise of the general provision may specify and li 
scholars maintain that the cause of a general provision may operate as a 
specifying factor. However, the great majority of scholars believe that it may 
not act in this way. According to them, if a ruling is conveyed in general 
terms, it should be applied in the same way, even if the cause behind that 
ruling is specific. The majority opinion is preferred because the Prophet and 
his Companions” applied, without any limitation and restriction, the 
general rulings engendered by specific occasions. If we recall that the great 
majority of authoritative texts are caused by specific occasions, it will be 
easier to understand the rule which the scholars of ugl al-fiqh have 
produced: ‘What is important is the generality of the word, not the speci ty 
of the cause.’ Next are some examples of authoritative texts engendered by 
specific causes, but their general rulings remain generic and applicable in all 
similar cases. The Qur'an states: ‘Those among you who make their wives 
unlawful (zihar)’’, they [the wives] cannot be their mothers. Only those 
who gave birth to them can be their mothers. They merely utter an 
abomination and a falsehood. And God is Oft-Pardoning, Ofi-Forgiving."^ 
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The occasion of the revelation of this verse, and therefore the ruling of zihar, 
relates to the Companions Khawlah bint Tha‘labah and her husband Aws 
b. Samit. Khawlah went to the Prophet complaining about certain actions 
of her husband. The Prophet said to her that she was now forbidden to him. 
She said that she complained about her difficult situation to God. After this, 
the verses which explain the ruling of zihar were revealed. 

The Qur'an states; ‘As for those who accuse their wives, but have no 
witnesses except themselves, let the testimony of one of them be four 
testimonies [i.e. testifying four times], by God, that he is of those who speak 
the truth, And the fifth [testimony should be] the curse of God on him if 
he is one of those who tell a lie [against her]. These verse: 


, known as the 
curse invocation verses (lian), were revealed after Sa'd b. "Ubüdah 
complained about the difficulty a person may have in proving, through four 
eyewitnesses, an act of adultery by their spouse.” The difficulty was, shortly 
afterwards, experienced by one of the Companions," who found a man 
with his wife." While the cause of the revelation is specific, the ruling 
remains general and applicable in any similar case. 

Another example from the Sunnah is the previously mentioned hadith: 
‘lts water is pure [for ritual ablution] and its dead is permissible [as food]."* 
This hadith provides a general provision caused by a specific occasion — a 
person said to the Prophet: ‘We sail by sea and carry with us little water. If 
we make ablution with that water we will be thirsty. Can we make 
ablution with sea water?’ Although the general ruling allowing for the purity 
of sea water for ritual ablution answered a specific case, its ruling remained 
general enough to make sea water good for ritual ablution and other uses. 
It alo makes no difference whether or not the substance is liquid, the 
situation being one of necessity. No scholar is recorded" to have specified 


or restricted the general ruling because of its c 


ise. 


The value of khass 


The legal adherence to khdss in Islamic law is obligatory (wajib) and its 
meaning must be implemented. Islamic scholars generally agree that it 
provides definite meaning. 
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dead things are lawful to us [for food] and two [things of] blood. The two dead are locusts 
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CHAPTER 24 


Forms of the Specific 
(Khass) 


Introduction 


Khass takes different forms. It may take the form of 1) an absolute (mutlag) 
which is not qualified, limited or restricted in its application; 2) it may ako 
be qualified (mugayyad); 3) it may appear in the form of a command (am), 
or 4) in the form of a prohibition (nahy). 


(1) The Absolute (al-Mutlaq) 


The linguistic definition of mutlaq: 
Mutlaq refers to free, unlimited, unrestricted, general, absolute, absolute as 
opposed to restricted (mugayyad).' 


The technical definition of mutlaq 


Amidi offered for the following definition: *Muflag is an indefinite word 
[nakirah| used to convey the positive.* Shawkani employed several defini- 
tions. In one, he calls mutlaq ‘what is widespread within its sort." According 
to Ansari, muflaq is ‘an utterance that indicates an entity as it is in 
itself + 

Based on these definitions we may formulate the following definition; 
muflag is an utterance that indicates a subject or a group within a larger group 
(mahiyyah) without being specified or restricted by anything that may reduce 
its commonality. We may construe mutlaq to include only one subject which 
is not specified or restricted, but not a specified or limited group. This means 
that muțlaq excludes all words restricted by attribute, condition, place, time, 
etc. When mutlaq is qualified it becomes muqayyad. For example, ‘a man’ is 
mutlaq, but ‘a wise man’ is muqayyad. 
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The difference between “āmm and mutlaq 

As mentioned in the definition, the general (‘dmm) includes everything to 
which is applicable. On the other hand, an absolute utterance indicates a 
single common or a common group ofa kind or class, and does not include 
all of them. Like the general, it can also include all of them, but not at one 
and the same time. 

Therefore, "nm includes everything (all subjects) to which it is ipplicable, 
at once; while muflaq includes only one thing non-specified of all the subjects 
to which it is applicable. Saying ‘the man’ includes at once every human 
being and is considered ‘damm. Saying, however, ‘a man’ means any human 
being, It may not include all human beings at the same time, but all of them 
(successively) at different times. It is considered mutlaq. 

Beside these differences "amm and mutlaq have some common character: 
istics. Both of them are open to interpretation beyond the obvious 
sense of their provisions, and anything that specifies "amm qualifies 
muflaq.^ 


Examples of mutlaq? 

(a) The Qur'an states: ‘So whoever of you sights the month must fast that 
month, and whoever is ill or on a journey, [should fast] the same number 
on other days’.* The word ‘days’ is absolute in the sense that it has no restric 
tion, such as succession, either in this verse or in any other authoritative 
text, Therefore, it remains muflaq — whoever does not fast during Ramadin 
because of illness or travel must fast the same number of other days, in 
succession or separately. 

(b) The Qur'an states: ‘And those of you who die and leave wives behind, 
[their wives] shall wait [as regards their marriage] for four months and ten 
days." The word ‘wives’ is an absolute because it has no restriction in the 
sense of including those with whom the marriage was not cor summated. It 
is not restricted, either in this verse or in any other authoritative text. 
Therefore, it remains mujlag and includes any woman whose husband dies, 
whether or not the marriage was consummated. 

(c) The Qur'an states: ‘|The distribution of wealth occurs] after the payment 
of the legacies or debts of the deceased person."^ The word ‘legacies’ is 
absolute, in the sense that it does not limit the amount. According to this 
indication someone may give all his property as legacy. However, this was 
restricted by the tradition where the Prophet forbade one from giving more 
than one third of one's entire property as a legacy. "Therefore, ‘legacies’ in 
the verse means one third or less, because this ruling did not remain 


absolute, but became restricted. 
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The value of mutlaq 

The legal adherence to muflaq is strictly obligatory in Islamic law, as i, 
the implementation of its absolute meaning. It may not be restricted unti 
a reliable proof" suggests a restriction.'* Therefore, no one can reduce the 
extent of its indication? unless a reliable proof suggests that a specifieg 
individual subject is intended. Muflaq provides a definite indication (qar'; 
al-dalalah), because it represents a form of khass which is definitive (qari), 


(2) The Qualified (al-Muqayyad) 
The linguistic definition of muqayyad 


Muqayyad refers to bound, tied, limited, qualified, restricted, confined." 


The technical definition of muqayyad 

The qualified, or muqayyad is opposite to the absolute (muflaq). Therefore, 
its technical definition should be opposite to that of muflag. T: 
defined muqayyad as ‘what is excluded from any commonality.5 Shawkang 
defined it as ‘what is not widespread within its sort'.'^ According to these 
subject or non-specifieq 


definitions, muqayyad is a word that indicates a 
group of subjects (mahiyyah) to which is attached what restricts their 
commonality — e.g., ‘a righteous person’, ‘righteous person’, ‘a white book’, 
‘white books’, ‘a good student’, ‘good students’, etc. Therefore, like mutlaq, 
muqayyad includes only one subject or non-specified group of subjects in 
a multitude. But unlike mutlaq, the one subject or group is limited by a 
restriction. These and similar words represent absolute nouns which have 
a restriction. Therefore, the term applies only to these restricted subjects, 
This means that muqayyad includes all restricted words limited by an 
attribute, condition, place, time, etc. 


Examples of muqayyad'? 

(a) The Qur'an states: “And whosoever finds [the penance of freeing a slave] 
beyond his means must fast for two consecutive months in order to seek 
repentance from God. And God is Ever All-Knowing, All-Wise.''* This 
verse prescribes the penance for a Muslim who unjustly kills another 
Muslim. The word ‘two months’ is restricted by ‘consecutive’. Because no 
reliable proof sugges 
penance is for two ‘con: 
(b) The Qur'an states: 
must fast two consecutive month before they touch each other [i.e. husband 
and wife]."^ This verse prescribes the penance in cases of zihdr. Like the 


s another meaning, it continues to be qualified and the 
utive' months. 
“And he who finds not [the money for freeing a slave] 
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previous verse it is restricted by ‘consecutive’. It remains qualified because 
no reliable proof suggests otherwise. 

(c) The Qur'an states: ‘Forbidden to you [for marriage] are your mothers 
... and your step-daughters under your guardianship, born of your wives 
unto whom you have gone — but you will not sin [to marry the daughters 
of the women] unto whom you have not gone.""The word ‘stepdaughters’ 
has been qualified by ‘under your guardianship’. However, this restriction 
has been cancelled by the statement ‘but there is no sin on you if you have 
not gone unto them’. Therefore, this muqayyad has not been implemented 
because its restriction has been nullified and it has become muflag. 


Conflict between mutlaq and muqayyad” 

When mutlaq and muqayyad pertain to the same issue, there are four possi- 
bilities: 1) that they agree on the cause and the ruling; 2) that they agree on 
the cause and disagree on the ruling; 3) that they disagree on the cause and 
agree on the ruling; 4) and that they disagree on both the cause and the 
ruling. 

(1) Regarding the first possibility, scholars agree that muqayyad prevails 
over muflaq and qualifies it. This conflict is illustrated by the following 
verses. The Qur'án states: ‘Forbidden to you [for food] are the dead animal 
and blood.” In this verse blood is forbidden for human consumption. The 
word ‘blood’ is absolute but one qualified in another verse as "blood shed 
forth'.? Blood in the second verse is restricted and the restricted sense 
prevails over the absolute. 

(2) In the second possibility, where mutlaq and muqayyad agree on the 
cause and disagree on the ruling," muqayyad will not qualify mutlag and 
everyone will treat it as it stands. This is illustrated by the verses related to 
wudii" and tayammum. The Qur'an states about wudit’, ‘O you who believe! 
When you stand to offer prayer, wash you faces and your hands [forearms] 
up to the elbows.” The washing of the hands is restricted to ‘up to the 
elbows’. The same verse does not restrict rubbing the hands in tayammum: 
‘And if you find no water, then perform tayammum with clean earth and 
rub therewith your faces and hands.’ Because the two verses pertain to 
different rulings, the first verse will not qualify the second, and thus in 
tayammum the hands should not be rubbed ‘up to the elbows’ pt 

(3) The third possibility is that they disagree on the cause and agree on 
the ruling. As an example of this possibility we may refer to the following 
verses. The Qur'an states: ‘And get two witnesses from among your own 
men.” This verse requires two witnesses in commercial transactions. The 
word ‘men’ is absolute because this verse does not qualify it. Another verse 
also deals with the subject of witnesses. The Qur'an states: "And take for 
witness two just persons from among you.’ This verse, however, qualifies 
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the persons as ‘just’. The ruling of these two verses is the same because both 
require two witnesses. The causes of these rulings, however, are different. 
In the former the cause is commercial transactions, whereas in the latter it 
is the revocation of divorce. Since the qualified prevails over the absolute, 
the latter verse prevails over the former and the ruling is that witnesses in both 
commercial transactions and the revocation of divorce must be ‘just’, This 
accords with the opinion of Shafi‘is, while Hanafi scholars do not qualify 
mutlaq by muqayyad in this situation, and every verse operates as it stands. 
(4) The fourth possibility is that they disagree on both the cause and the 
ruling. An example of this may be seen in the verses related to ablution and 
theft. The Qur'an states regarding ablution: *O you who believe! When you 
stand to offer prayer, wash you faces and your hands [forearms] up to the 
elbows.” The washing of the hands in this verse is restricted to ‘up to the 
elbows’. In the verse about theft there is no such restriction. The Qur'àn 
states: ‘Cut off the hand of the thief, male or female. Therefore, it is 
absolute, Due to the fact that both causes and rulings in these vers 
different, there is no conflict between them and each verse operates as it 


s are 


stands. 


on for the restriction of mutlag by muqayyad 


The precon 


Before the muqayyad can qualify muflag, certain conditions must hold, as 
stipulated by scholars. The most important of these are:'* 

(1) The restriction should be in the form of attributes, where the b: 
of rulings are already established in both muflag and muqayyad. If the restric- 
tion of the absolute establishes the fundamental ruling in the form of an 
increase, or an increase in the number of times, the muqayyad may not 
qualify the mutlaq. For example, it is obligatory in wudii' to wash or wipe 
four parts, while for tayammum only two parts. Here, the muqayyad may not 
restrict the muflaq, since this would lead to the affirmation of a ruling which 
has not been mentioned, and the restriction may operate in the sphere of 
attributes only. 

(2) The absolute should be of one origin (source). If the absolute alter- 
nates between two different restrictions, the restriction will not take place. 
An example of this condition is the restriction that the inheritance between 
spouses should take place after regulating legacy and debts.” Inheritan s 
been mentioned in other places in the form of an absolute (mulaq). Beca 
this muflag (the inheritance) and the inheritance mentioned in other places in 
authoritative texts are all of one and the same origin, it will be restricted, and 
therefore the inheritance will take place after the legacy and debts are regulated. 

(3) That they may not be harmonised (reconciled) except by restriction 
because implementing their full meaning is better than cancelling some 
meaning. 


des 


Forms of the Specific (Khäs) 179 


(4) That there is not a reliable proof which prevents the restriction from 
taking place. 

(5) That an additional meaning has not been mentioned and joined to 
the muqayyad in a way that may suggest that the restriction has been 
mentioned because of that additional meaning. If such additional meaning 
is joined to muqayyad, the restriction may not take place. 


The value of muqayyad 

As in the case of mutlaq, the legal adherence to muqayyad is obligatory and 
constitutes the implementation of its restricted meaning. Muqayyad also 
provides a definite indication (qaf' T al-dalalah), because it represents a form 
of khass which is definitive. 


(3) The Command (al-Amr) 


The linguistic definition of amr 


Amr refers to order, command, instruction, decree, authority. The term 
occurs in many verses of the Qur'an in the sense of command. 


The technical definition of amr 


Ibn al-Hajib provides the following definition of amr: ‘Requirement of an 

:t, not abstention, from the position of superiority." Amidi quoted a few 
definitions for amr and discussed them. He chose the definition provided by 
the Shafi'is: ‘Amr is an order, from the position of superiority, to act. 
Nasafi defined amr simply as an order to act." Based on these definitions we 
may define amr as the provision of an order to act in the future, whenever 
that order is issued from someone entitled to make such a command. 


Forms of amr 


» 


Amr may be expressed in a variety of forms: 

(1) The imperative mood of verbs exemplified in the following verse: 
"Then depart (afídii) from the place whence all the people depart and ask 
(istaghfirū) God for His forgiveness," 

(2) The jussive mood of verbs (imperfect) preceded by the command 
article "I such as in the verse: "Then let them complete [li yagdii] the 
prescribed duties for them, and perform [li yifil] their vows, and circum- 
ambulate [li yatfawwafit] the Ancient House." 

(3) The verbs in simple passive voice exemplified in the verses: ‘O you 
who believe! The law of equality in punishment is prescribed upon you 
ribed upon 


in case of murder.” *O you who believe! Fasting is pre: 
you. 
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(4) The verbal imperative noun exemplified in the verse: ʻO you who 
believe! You are responsible for your own souls. The word “alaykum is 
an imperative verbal noun and is regarded as a form of amr. 

(5) The verbal noun which is a substitute for the imperative mood of 
verbs, as in the verse: ‘Strike at their necks.* The word ‘darb’ is a verbal 
noun which means striking, hitting. In this verse, however, it acts as a substi- 


tive mood and means ‘strike’. 


tute for the impera 

Besides these forms of amr, there are other forms which may give the 
same indication — explicit mention of the following words: to order (amara), 
to ordain (farada), to prescribe (kataba), the duty upon (haqq ‘ala) and 
similar words. Included here are the provisions that indicate a moral 
condemnation, threats of punishment, or the expunging of someone's good 
deeds because of abandoned duties. A sentence that provides information 
by which an order is intended is illustrated in the verse: “The mothers suckle 
[yurdi na] their children for two whole years. ^ This information indicates 
that an order is intended. Some translators took this into consideration and 
translated the verse as: "The mothers suckle. 


The primary indication of amr“ 

Ifa form of amr is not accompanied by clues or evidences suggesting a kind 
of request, amr implies a definite order. This is the opinion of the majority 
of Islamic scholars.” The following proofs have been offered. 

(1) Many Quranic verses include clear explanatory statements: ‘|God] 
said: “What prevented you [O Iblis] from prostrating, when I commanded 
you? And when it is said to them: “Bow down [in prayer!” They bow 
not down [to offer prayers]? ‘And let those who oppose his [the 
Messenger’s| commandment beware, lest some fitnah befall them or a painful 
torment be inflicted on them.’ ‘It is not for a believer, man or woman, 
when God and His Messenger have decreed a matter, to have any choice 
ision. And whoever disobeys God and His Messenger has indeed 
^s 


mso 


in their dec 


strayed in plain error. 

(2) There is unanimous agreement among the Companions of the 
Prophet in this matter. 

(3) This is the nature of the Arabic language and the scholars of language 
have agreed upon it. 

These proofs are explicit and so strong that, according to Islamic science, 
no other proofs can refute them. 


The absolute and the restricted order? 

An absolute order (amr muflaq) must include everything without which it 
may not be completed. For example, the order to perform prayer must 
include the order for ablution because the prayer will be invalid without 
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it.’ This is when there is an absolute order. When we have a restricted 
order (amr mugayyad) such as in the case of alms, which is restricted by the 
possession of a certain amount of wealth, there is no question of obligation 
to achieve that. This is because, by achieving it, the order, not the duty and 
obligation will be completed. 


Other usages of amr’? 


Amr essentially implies obligation. It may, however, imply other things, 
depending on the evidence (context and circumstances), which may point 
away from its original meaning towards other meanings. Other usages of 
amr are: 

(1) Recommendation (nadb) exemplified by the verse: ‘O you who 
believe! When you contract a debt for a fixed period, write it down.’* 

(2) Permissibility (ibahah) as in: ‘and eat and drink.” 

(3) The threat as in: ‘Do what you will." 

(4) Indebtedness as in: ‘And eat of the things that God has provided for 
you." 

(s) Honour and hospitality as in: "Enter therein [Paradise], in peace and 
security." 

(6) Deeming powerless as in: "Then produce a chapter of the like 
thereof." 

(7) Equalisation as in 
not, it is all the same." 

(8) Contempt as in: *Cast down what you want to cast. 

(9) Consultation as in: “What do you think?"^ 

(10) A call for contemplation as in: ‘Look at their fruits when they begin 
to bear, "7 

(11) Supplication (du'a’), when a request comes from an inferior being to 
another, as in the verse: ‘My Lord forgive me." 

(12) Warning as in: ‘But take every precaution for yourselves. ® 

(13) Insult as in: “Taste you [this]! Verily, you were [pretending to be] 
the mighty, the generous.’” 

(14) Request when a demand comes from an equal or nearly-equal 
person, as when a student asks a friend: *Give me the pen.’ 


‘Endure its heat, and whether you are patient or 


The indication of amr after naly”' 

In authoritative texts there are rulings which abrogate others and rulings which 
command the opposite of what has hitherto been prohibited. For example, the 
Prophet once said: ‘I have forbidden you from visiting the graves. Nay, visit 
them, for it reminds you of the Hereafter.” In these situations we may ask 
whether the command after prohibition implies obligation or something else. 
The majority of scholars maintain that it implies permissibility, not obligation. 
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Single compliance with amr or its repetition” 
Amr may be: a) absolute, b) restricted to a single nce, c) 
restricted to repetition. When amr is restricted it is implemented according 
to its restrictions, because the qualified has preference over the absolute. 
Single compliance with it may be illustrated by the verse: ‘And hajj is a duty 
that mankind owes to God.’™ The Prophet was asked if it had to be 
performed every year, and he replied it should be done once in a lifetime.” 
An example of repetition is in the verse: ‘Cut off the hand of the thief, 
male or female." The command in this verse is dependent on an attribute, 
i.e., theft. Therefore, whenever theft occurs the hand must be severed.” 


act of complia 


The majority of the scholars maintain that when amr is absolute it does not 
imply a single act of compliance or repetition, However, keeping in mind 
that the obligation may not be fulfilled without a single act of compliance, 
ry, but not because the absolute amr itself 


single compliance becomes necess 
indicates it. 

Some scholars maintain that amr implies a single compliance, others that 
it implies repetition during one’s lifetime. The majority opinion and those 
who maintain that amr implies a single act of compliance do not differ in 
The second opinion, however, seems more consistent with 


practical term 
the Arabic language. 


The time at which amr should be performed” 

Amr may be restricted as to the time of its performance. However, if the 
amr is an absolute, it must be performed immediately” because people are 
generally commanded not to delay the performance of good deeds. Several 
Qur'ünic verses indicate this: ‘And vie one with another for forgiveness from 
your Lord."^ ‘Race one with another for forgiveness from your Lord." ‘So 
vie with one another in good works."* Moreover, bearing in mind the 
uncertainty of the time of one's death, the immediate performance of amr 


seems more to be an even greater requirement." 


Who is addressed by amr?™ 

In respect of rationality, human beings may be divided into two groups: 
those to whom legal or religious obligations (legal awareness) apply and 
those to whom they do not apply because of immaturity, or temporary or 
permanent loss of mental capabilities. The legal texts are not addressed to 
those who do not possess legal awareness. This is a logical conclusion 
because an order is normally issued to someone who can presumably 
perform the obligation. Furthermore, the authoritative texts themselves 
make this clear. The Prophet has said, "There is no responsibility upon three 
a sleeping person before he wakes, a youth before puberty (i.e. the 


persons 


Forms of the Specific (Khäs) 183 


legal age of maturity in Islamic law), and a lunatic before he recovers his 


senses, 


The value of am^ 


Amr is better thought of as implying a definite obligation. Therefor 
Muslims ought to understand this before setting out in search for clues or 
evidence which may provide other indications. 


(4) Prohibition (al- Nalry) 
The linguistic definition of nahy 


Nalry refers to prohibition, ban, a term which occurs in many verses of 
Qur'in in the sense of prohibition." 


The technical definition of nahy 

Ámidi held that nahy is the opposite of amr, and thus an order not to act, 
from a position of superiority." Nasaff defined nahy as an utterance by 
someone, from a position of superiority, for another not to act. Shawkani 
defined nahy as: “The declaration that requires an abstention, from the 
position of superiority. ^ According to these definitions we may define nahy 
as a provision that prohibits an act in the future when that prohibition is 
issued from someone who is entitled to make it. 


The forms of nalry^ 
Nuliy may appear in different forms: 

(1) The imperfect preceded by the article lā (ju 
verses: ‘And consume not each other's property unjustly [i.e., illegally |"? ‘O 
you who believe! Betray not [la takhiinii] God and His Messenger." 

(2) The explicit mention of a prohibition (taluim), and ban (nahy), as in 
the following verses: ‘Such a thing is forbidden [hurrima] to the believers ias 
‘God does not prohibit you [là yanhakum| from dealing justly and kindly 
with those who you fought not for religion and who did not drive you 
out of your homes. Verily, God loves those who deal equitably. He 
only prohibits you [yanhakum] from befriending those who fight against 
you for religion, drive you out of your homes, and help to drive you 


e mood) as in the 


out.” 

(3) A command that requires the avoidance of something: ʻO you who 
believe! When the call for the prayer is proclaimed on Friday come to the 
remembrance of God, and put aside [wa dharii] trading. "^ ‘So shun [ijtanibii] 
the abomination of idols and shun lying speech.” 

(4) Threats against and criticism of those who do commit certain deeds: 
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"And whoever does this shall receive punishment." ‘And who does more 
wrong than one who invents a lie against God, while he is being invited to 
Islam.” 

(5) Prescribing penance for certain deeds: "And whoever kills a believer 
by mistake must set free a believing slave and give compensation to the 
deceased’s family, unless they remit it.” 

(6) The expressions ‘you ought nor in the verse: “And you ought not 
annoy God's Messenger, or ever marry his wives after him.” 

(7) Prescribing a punishment (padd) as a consequence for certain deeds: 
"The woman and the man guilty of illegal sexual relations, flog each of them 
hundred lashes."'^* 

(8) Moral condemnation of certain conduct as in the verse: ‘It is not of 
righteousness that you enter the houses from the back." 

(9) Description of a deed as corrupt or an act of the devil: ‘O you who 
believe! Intoxicants, gambling, arrows [for seeking luck or a decision] are 
an abomination of Satan's handiwork." 

(10) Confirmation that God abhors those who falsify the Scriptures 
He will not purify,'^* speak to, or look at them.'” 

(11) In the form of information: for hajj the months are well known. So, 
whoever intends to perform hajj — no sexual relations, sin, or unjustifiable 
dispute during the hajj. 


that 


Other usages of naliy'^* 
The forms of nahy do not always imply strict prohibition (talirim). They may 
imply other rulings too:'” 

(1) Blameworthiness (karahah) — e.g., the Prophet’s prohibition of drink- 
ing from the neck of a waterskin.''^ 

(2) Supplication (dua?) of an inferior to a superior being, as in the verse: 
"Our Lord seize us not if we forget or fall tae 

(3) Guidance (irshad) as exemplified in the verse: ‘O you who believe! 
Ask not about things which, if made plain to you, may cause you trouble." 

(4) To explain an end or outcome: *Think not of those who are killed in 


God's way as dead. Nay, they are alive, with their Lord, and they have 
3 


nto error. 


provision. 


The indication of nahy'™ 


The majority of Islamic scholars maintain that nahy, in reality, implies prohi- 
bition if a reliable proof does not suggest otherwise. As for whether or not 
nahy necessarily means that whatever is prohibited is corrupt, incorrect, or 
invalid — and as such produces no legal rights and effects — this needs more 
explanation. 

The prohibited may be twofold: 
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(1) The prohibited which has never been treated by God as a good or 
acceptable deed: ‘And do not approach the unlawful sexual act."'5 “Worship 
God and join none with Him."''^ These deeds are prohibited because they 
are considered intrinsically bad. They are forbidden, corrupt and incorrect, 
and they result only in things corrupt and incorrect. Thus an illegitimate 
child will not follow the father in partnership, and an unbeliever will not 
be rewarded in the Hereafter for his good deeds done in this world.''? 

(2) What is prohibited in one respect, but enjoined in another. It is 


prohibited for three reasons: 
(a) because of its attribute — e.g., prohibition for menstruating woman or a 
drunk person with respect to the performance of prayers; '* 

(b) because of a matter which necessarily accompanies it — i.e., the prohibi- 
tion of fasting during the first day of Eid, because fasting prevents one from 
celebrating the feast day; 

(c) because of a matter which does not accompany i 
tion to perform ablution with stolen water, to pray on land acquired by 
unlawful means," or trade after the call for Friday prayer." 


9 — e.g., the prohibi- 


Single compliance with or repetition of a nahy'** 


Nahy indicates an order to abandon an action forever if it is not restricted. 
The proof for this lies in the fact that scholars used nahy as a permanent 
proof without restricting it. 


The value of nahy'* 


The absolute nahy implies prohibition, and that the thing prohibited is 
invalid. Therefore, Muslims should believe that a ban (ualry) implies prohi- 
bition (ralirinr) before they search for contrary clues or evidence. 
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PART IV 


The Interpretation of Clear and Unclear _ 
Words (Ta'wil) ‘ 


Introduction 


Ta'wil is a major cause of disagreement between Islamic scholars, because 
many Shariah source-texts are susceptible to more than one interpretation. 
This holds true not only of ambiguous texts but also of those containing 
more obvious (or apparent) meanings (in both the Hanafi and Sháfi' 


schools). Because ta’wil can be abused, Islamic scholars have methods for 


elaborated and explained scientific ta’wil. In their opinion every ta'wil must 
be supported by scientific proof. The methods they suggest have helped 
mujtahids in their legal reasoning, and protected them from voicing 


"These methods have focused their attention on the correct 
practice of ta'wil. 


mere opinion: 


1. Many people explain the authoritative texts according to their own inclinations because 
they merely want to achieve their own objectives, From an orthodox point of view, ta'wil 
that has no scientific basis is used as an instrument to deform, distort and misrepresent Islamic 
teachings. 

2. The Prophet said: ‘He who speaks about the Qur'an according to his own opinion is 
wrong even if he says what is right.’ Tirmidhi, al-fami’ al-Salizh, V:183 (no. 2950; Abu Dawid, 
Sunan, 1UL:320 (no. 365 


CHAPTER 25 


The Interpretation of Clear and Unclear 
Words (Ta’wil) 


The linguistic definition of ta’wil 


Ta’wil refers to interpretation, construction, explanation.’ Muthanni said: 
*Ta*wil is interpretation, reference, source and destiny, 

Although it is often rendered as interpretation, or equated with y 
ta’wil more properly signifies interpreting in a manner not according to the 
letter or overt sense of a text; it is explaining the covert or virtual meaning, 
and interpreting in a manner beyond the obvious meaning. 

Ta’wil also means ‘turning a verse of the Qur'an from its apparent mean- 
ing to a meaning which it bears, or admits, when the latter is agreeable with 
the Qur'àn and the Sunnah. For instance, in the phrase in the Qur'in: 
*Yukhrij al-hayy min al-mayyit (VI: 95) if the meaning is ‘He produces the 
bird from the egg’ it is tafsir, if the meaning is “He produces the believer 
from the unbeliever’ or ‘the knowing from the ignorant’, it is ta'wil. Ty 'yil 
also means ‘explaining the meang of that which is mutashābih [or what is 
equivocal, or ambiguous — i.e, what is not understood without repeared 
consideration’. 


The meaning of ta’wil for the Salaf and the first Islamic scholar: 


The first Muslims (salaf) understood ta’wil to be interpretation in the sense 
of source and destiny. This is reflected in Ibn Taymiyyah's? statement: ‘In 
the tradition of the salaf the word ta’wil carries the same meanings God 
mentions in His Book. These meanings may be exemplified by the follow 
ing verses: “Do they await only for the final fulfilment [ra'wiluh| of it [the 
Event]? On the Day it [the Event] is finally fulfilled [ie. the Day ot 
Resurrection], those who neglected it before will say: Verily, the 
Messengers of our Lord came with the truth.”®; “That is better and more 
suitable for final determination [ahsan ta'wil]; “And he said: *O my fuh 
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This is the interpretation [ta'wil] of my dream of old! My Lord has made 
it come true"; “Thus will your Lord choose you and teach you the 
interpretation [ta'wil] of events."*; “Then the one of the two who was 
released, now at length remembered and said: ‘I will tell you its interpreta- 
tion [ta’wil], so send me forth." 

The opinion expressed by Ibn Taymiyyah is supported by many proofs 
exemplified by the tradition transmitted from Zuhri, who stated: ‘I 
‘Urwah why ‘A’ishah completed her prayer while travelling. He said: 
interpreted [ta'awwalat|" like ‘Uthman.”’* Because the first Muslims spoke 
a pure form of Arabic, their understanding of various expres s accepted 
as reliable in the interpretation of the Qur'àn, which was revealed in pure 
Arabic." 

Early scholars did not differ from the salafin their understanding of ta'wil. 
Shafi'i understood ta’wil to carry the meanings of interpretation, source 
and destiny. From the following example, whereby his talent in ta'wil is 
demonstrated, he sought to reconcile texts which appear to give conflict- 
ing meanings." 


ions 


The Prophet said: "Start your dawn prayer at daybreak, for [its performance] 
at that time is the most rewarding for you.” In another tradition, ‘A’ishah 
said: "They, the believing women, were in the habit of performing the dawn 
prayer with the Prophet; then they went their way in twilight, wrapped in 
their robes and unrecognised by anyone be "5 According 
to Shafi'i, these two traditions can be reconciled by interpreting one of them 
beyond its obvious import (ta'wil). He said: “So whenever traditions are 
found to be contradictory, we ought to choose the one which has valid 
reason to make us believe that it is more reliable than others.’ When he was 
asked what that reason could be, he replied, ‘That one of the two traditions 
should be more consistent with [the meaning of] the Book of God, for 
consistency with the Book of God is evidence [of reliability] 

Shafi' i meant that the second tradition is closer to the following verse: 
"Guard strictly the prayers, especially the middle prayer." He added that it 
is clear that someone who prays at the beginning of the period set for the 
every prayer is more anxious to perform the prayer at its proper time than 
he who delays it to the end of the determined period. He explained, ‘We 
have noted that men prefer to perform their obligatory and voluntary 
prayers as nearly on time as they can, for they are liable to be busy or forget- 
ful or to suffer from other illnesses [which may cause postponement] ~ these 
are matters which are understandable." 

Shafi i maintained that the latter tradition agrees with the former in some 
respect. He said: ‘Since the Apostle urged men to perform their prayers at 
the scheduled time and pointed out that this was meritorious, his [attitude] 
implied that he was in favour of performing the prayer at the end of 
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daybreak so he said: “Pray at daybreak”, by which he meant “just at the 
time when the dawn begins”.’ When he was asked if there was any other 
possible meaning, Shafi replied: *Yes. It may mean either what you have 
held, or an intermediary position between your opinion and mine, or any 
other meaning that may be implied by [the term] daybreak.’ He was asked: 
“What makes your opinion preferable to mine?’ Shafi'i replied: "That which 
I have already explained as well as the Prophet's statement: “There are two 
dawns: the first is like the tail of the wolf [i.e. a false dawn],'” when [the 
performance of prayer] is neither prohibited nor permitted; [the other] is 
daybreak, when the performance of prayer is permitted, but taking the meal 
is forbidden — that is to say, for he who intends to fast [that day]."^ 

From the previous example it is obvious that Sháfi'i used the ta’wil of the 
former tradition as an argument. At the same time he interpreted the latter 
tradition by saying that it is more consistent with the Book. Elsewhere, 
Shafi'i called the acceptance of one of two meanings ‘an interpretation’ 
(ta’wil). He maintained that when a tradition is ambiguous, a scholar is 
permitted to accept one interpretation in preference to another.*! Juwayni 
defined zahir as a provision which is susceptible to two meanings and one 
of them is clearer. If a less clear mea 
proof, it is called ta'wil 


ng is given precedence, based on 


The technical definition of ta’wil 


With the evolution of the science of ugiil al-fiqh the meaning of ta'wil 
became more focused and distinct from tafsir. The scholars’ definition of 
ta'wil falls within the scope of ‘abandoning’ the apparent meaning of the 
word for the suspected and non-preferable meaning, by way of a proof 
which stands in favour of the non-preferable meaning. Because tafsir is an 
explanation of meaning by authoritative assertion, while ta’wil is based on 
supposition and uncertainty, some hold that although one may produce a 
ta'wil based on personal opinion, one may not do so in tafsīr.™ 

Ghazili defined ta’wil as ‘a possibility backed by a proof, which allows 
conjecture to prevail over the apparent meaning.”** Nasafi defined ta'wil as 
"what becomes most probable and preferable of a homonym's indications’ .* 
This definition may be criticised from different angles: 1) The homonym 
has equal meanings, and in case of ta'wil we must have an apparent 
meaning and other likely meanings. Therefore, mushtarak has nothing to 
do with ta’wil. 2) The suspected meaning which is given precedence over 
the apparent meaning of an utterance must be supported by a reliable 
proof, not personal opinion. No ta’wil based on personal opinion is 
acceptable. 

Taftàzàni defined ta’wil as: "Disclosure that a proof should be taken into 
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account by which a meaning becomes more probable than the apparent 
meaning," A similar definition was offered by Badshah.7 Shawkini’s 
definition: ‘Giving, the precedence to a non-preferable meaning over the 
apparent meaning, relying on a proof which makes the non-preferable 
meaning preferable.”** 

Whenever ta'twil is mentioned without comparison it is meant to be the 

acceptable reading. Some scholars like Amidi, Ta ni, and Shawkani 
distinguished ta’wil, which is acceptable by Islamic law, from that which is 
not, Amidi defined acceptable ta'wil as: "Interpretation of the word by its 
non-apparent meaning, relying on a proof which supports interpretation 
without entirely dismissing, its apparent meaning.” Non-acceptable ta'wil 
is not supported by proof, 
From these definitions one may conclude that ta'wil in the science of usiil 
al-fiqh consists in turning from the word's essential, literal and apparent 
meaning towards another, possible meaning based on a proof, which 
suggests that it is like adopting a particular meaning from the general, or so- 
called takhsis. Therefore, unlike rafir, which aims to explain authoritative 
texts within the limits of literal meanings, ta'wil goes beyond the literal 
meaning and reads hidden meanings into texts." 


Is ta'wil acceptable a 


a way of interpreting source texts? 


As we have seen, the majority of scholars maintain that ta'wil can be a 
rigorously rational part of ijtihdd, useful in interpreting the source-texts 
when its preconditions are fulfilled. Therefore, they accept it under certain 
conditions. On the opposite side, the Zahiri madhhab eschews all interpre- 
tation beyond the obvious meaning. Dawiid al-Zahiri and his followers 
ted ta'wil entirely. They adhere only to the apparent meaning of the 

1 and the Sunnali, which in their general meanings provide answers 
for everything. If they find no such a proofs in either of them, the 2 
refer to ijmá "^ They also reject analogy. They maintain that all source-texts 
and therefore need no interpretation beyond their obvious sense. 
They do not abandon an apparent meaning unless another apparent mean- 
ing from the Qur'an, Sunnah or ijma’ suggests otherwise, because language 
is created by God as a way of conveying meanings. Languages consist merely 
of words attached to certain meanings." Ibn Hazm, the most prominent 
scholar among Zahiris, held that ta'wil ‘transfers the word from its apparent 
and literal indication to another meaning’. According to him ta'wil is 
if the ‘transferer’ is obedient to God and his Prophet. Otherwise the 
ta’wil is invalid and as such rejected. 


are clear 
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The sphere of ta’wil 


When we examine any expression with an open mind, in order to interpret 
it in as many ways as possible, we will find that almost every expression is 
capable of numerous interpretations. At worst, this could mean that people 
id that they cannot meaningfully 
id, if our understanding is 


do not fully understand each other a 


convey what is in their minds. On the other ha 
in grounds of interpretation, we could make ourselves better 
tanding, we may contest this and 


based on cer 
understood. If someone denies this unde: 
provide them with personal evidence to the contrary. 

In every language there are rules for comprehension. These rules were at 
first unwritten. With the development of language they were collected and 
systematised. Nowadays, these rules help us to understand others, both from 
the past and the present. One of the most important benefits of these rules 
is that they prevent misinterpretation for preconceived purposes. This is 
ah source-texts are in question. Since 


extremely important when the Sha 
these rules are known, one has to ask what the sphere of ta'wil is? 

Islamic scholars acknowledge that authoritative expressions cannot always 
be interpreted according to their apparent meaning.” At the same time they 
have felt a moral obligation to interpret the Shari'ah source-texts according 
to the intention of the Lawgiver. The predominant method is to refer to the 
rules of the language. They also insist that it is unacceptable to interpret source- 
texts according to personal whim. This attitude towards the Shariah source- 
texts is the principal reason why Islamic thought has escaped distortion. 
While there are clearly many divisions among the followers of Islam, the 
fact remains that Muslims agree on matters where disagreement is impossible. 


The implementation of the apparent meaning 


All the imams of the main legal schools agree that the basic method for 
deriving legal rulings is non-ta’wil. In this view, the implementation of the 
apparent meaning is an indisputable obligation (wajib), and no one is allowed 
to avoid the apparent meaning without a proof requiring such a move. 
Therefore, a general expression should be interpreted in a general sense until 
particularisation emerges. Unrestricted expression must be interpreted in 
that sense until restriction emerges, and the command will be interpreted as 
an undisputed obligation until that which directs it towards another mean- 
ing emerges. Therefore, the apparent meaning of an expression, which 
strikes the listener in the manner of a spontaneous understanding, is counted 
as the true meaning of an expression, and is consequently implemented. 
Avoiding the apparent meaning is not allowed except because of reliable 
proof. This is confirmed by all Islamic scholars. 
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About the orders of prohibition which are consistent with previous orders 
in certain matters, Sháfii mentioned a tradition where the Prophet said: 
‘When the sun first rises, Satan's horns are associated with it; when it is 
up, they are separated; when it is at the meridian they join it, when it begins 
to descend, they are separated; when it approaches its setting, they join 
it again; and when it disappears, they are separated.’ The Prophet has for- 
bidden the performance of prayer during these hours (when Satan's horns 
ciated with the sun).'? Shafi‘ stated that this text may be interpreted 
in different ways. He concluded: ‘Since the two meanings [are permissible], 
it is obligatory for the learned not to become attached to the particular — as 
distinct from the general — meaning, unless there is a specifying indication 
in the Sunnah, or an agreement among scholars who do not agree on any 
matter contrary to the Sunnah. Other traditions of the Apostle should be 
accepted as explicitly general unless there is a contrary indication, or unless 
Islamic scholars have agreed to specify that their meaning is implicit, not 
explicit (literal), and thar it is particular, not general. In either cases, people 
are advised to obey them.’ Elsewhere in his Risalali, he said: "Thus every 
explicitly general statement in the Sunnah of the Apostle should be accepted 
as such unless another reliable tradition from the Apostle indicates that only 
part of that explicitly general statement was intended to be general, as I have 
already explained regarding this and other similar points.’” 

Sháfi'i's statement is based on the fact that the Qur'an is revealed in pure 
Arabic. This implies that Qur'nic injunctions are apparent and general. 
No one has the right to deny or restrict the apparent meaning without a 
reliable proof, because this would violate linguistic rules, and violate the 


intention of the text. 

Other scholars agree entirely with Shafi'7 on this matter." The famous 
commentator of the Qur'an, Tabari, states that: ‘One is not allowed to leave 
a comprehensive apparent meaning and incline towards the hidden for 
which there is no proof of validity." In his commentary on the verse: 
‘When He decrees a matter, He only says to it: “Be!” — and it is',* Tabari 
explained that ‘it is general in everything that God has decreed and created, 
because its apparent meaning is general. One is not allowed to turn the 
apparent meaning into hidden meaning by ta'wil without a proof. 

Although the basic method of deriving legal rulings is the interpretation 
of texts according to the obvious and apparent meaning — non-fa’vil — one 
may conclude that the majority of authoritative texts related to command 
injunctions (alkam taklifiyyah) can be interpreted beyond their obvious sense. 
This includes all ambiguous texts (khafi, mushkil, mujmal, and mutashabih) 
whereas the clear (wadih) includes only záhir. Because of this fact, ta'wil 
can easily be misused if scientific rules are not followed in ijtihad. If the 
person interpreting the Qur'an has no fear of reprisals from God, he is liable 
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to interpret the intended meaning according to his fictions, imagination oy 
desires. In this way he could change the meanings and injunctions entirely s 
However, it is not enough for the person interpreting the Qur'an for legal 
rulings to be God-fearing. He must also have knowledge of all the Islamig 
sciences relevant to interpretation and legal reasoning (ijtihad). 


Preconditions (shurir) for ta'wil'? 
Islamic scholars have affirmed that the basic method of textual interpretation 
accords with the obvious meaning. In order to prevent misinterpretation of 


the Qur'in and the Sunnah, Islamic scholars have suggested preconditions 
ached after an examination of 


for ta'wil. These preconditions were ri 
various cases in the spirit of Islam. If the following preconditions are 
fulfilled, ta’wil will be accepted; but if any one is lacking, the ta’wil is invalid 
and therefore rejected: 

(1) A person who exer ta'wil (i.e. ijtihad) must be qualified for this 
task to ensure that the interpretation is consistent with the rules of the 
language, customary and juridical usage and the spirit of Islam and its general 


rules, 

(2) A word or text must be open to different interpretations." 

(3) A meaning given precedence over the apparent meaning of a word 
must be probable." Therefore, adopting a particular meaning from the 
general (haml al àmm “alā al-khass) is correct if supported by a reliable proof, 
because the general meaning in reality assumes possible specification and 
restriction. Adopting a metaphor (majáz) is correct if supported by a reliable 
proof, because the words are open to metaphorical meaning. For example, 
if "transaction (bay’) is transferred from its apparent meaning to mean gift, 
because a proof suggests that this particular operation was in fact a transfer 
of ownership free of charge, this would be correct a ta'wil, because the word 


bay’ is open to that interpretation. 

If the word, however, does not support such a meaning, and in no way 
indicates it, this ta’wil will be incorrect and unacceptable in Islamic law. 
Therefore, if someone interprets sheep to mean camel or horse, this ta'wil 
will be incorrect because this is not how the Legislator uses words and it is 
not His customary practice. 

(4) The interpretation beyond the obvious import has to be supported 
by a correct and reliable proof, i.e. there has to be reliable evidence which 
gives precedence to a non-preferable meaning in relation to the apparent 
meaning. That reliable proof can be another authoritative text, consensus 
of opinion (ijmi’), analogy (qiyds), or another principle of Islamic law. This 
precondition is by virtue of the fact that the Lawgiver’s expressions have 
apparent meanings.?' Therefore, the implementation of the apparent mean- 
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ing is an indisputable obligation until a reliable proof suggests otherwise. 
This means that something commanded (amr) implies a strict obligation and 
cnnot be regarded merely as a praiseworthy action (mandib) without 
sufficient proof. Prohibition (nalry) means strict prohibition and cannot be 
wmed into something disliked (makrih), until a reliable proof suggests such 
an interpretations. If ta’wil is not based at least on one reliable proof it is 
invalid. 

If ta'wil rests on this basis, it constitutes a valid basis for judicial decisions 
and becomes a strong rational part of ijtihād. This is very useful in the 
interpretation of source-texts and thus in the deduction of legal rulings. This 
kind of ta^wil is generally accepted in Islam, and from the salabah to later 
Blamic scholars, all have applied it while exercising ijtihad. 


Kinds of ta’wil according to their likelihood 


(1) Close interpretation of meaning. This kind of ta'wil refers to the 
interpretation that accepts the non-preferable yet possible meaning, when 
supported by minimal proof, instead of the apparent meaning. For example, 
the Qur'an states: *O you who believe! When you get up [intending] to 
offer a prayer, wash your faces and hands up to the elbows, rub [by passing 
wet hands over] your heads, and [wash] your feet up to the ankles.’ ‘Get 
up’ is interpreted not in its apparent sense (getting up) but according to the 
possible (non-preferable) meaning — namely, the ‘intention’ to perform 
prayer. This can be proved by the following three points: 

(a) This meaning represents a spontaneous understanding of the verse. 

(b) The Lawgiver did not order the ablution after the prayer begins, 
but before. He made this a precondition without which no valid prayer can 
be performed; therefore, this precondition must be fulfilled before the 


prayer. 

(c) ‘Get up’ applies before the commencement of prayer; no scholar 
maintained that ablution is obligatory before intending the prayer. 

Likewise the interpretation of: “And not to show off their adornment 
except that which is apparent.’ It is a well-recorded view among the 
majority of scholars that ‘that which is apparent’ may be interpreted as a 
ence to the face and hands.” This interpretation is supported by the 
uadition narrated by “A’ishah that her sister Asma’ entered the room wear- 
ing thin clothes in the presence of the Prophet. He lowered his gaze and 
said: ^O Asma"! When a woman begins menstruation [reaches puberty] it is 
not right to see her [body] except this and that’ — and he pointed to his face 
and hands. Because the non-preferred meaning is quite possible, this kind 
of ta'wil is given precedence even if the proof is not strong. 
(2) Remote interpretation of meaning." This kind of ta'wil refers to an 


i 
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acceptance of a non-preferable meaning which is far from possible, instead 
of the apparent meaning. Because such a meaning is hardly possible, it needs 
strong proof in order to be acceptable. 

This is illustrated in the interpretation of the following verse of the 
Qur'in: *O you who believe! When you intend to offer prayer, wash your 
faces and hands up to elbows, rub [by passing wet hands over] your heads, 
and your feet (arjulakum or ayjulikum) up to the ankles.” For ‘your feer’, 
two? different but correct readings (declensions) were transmitted (in the 
accusative arjulalum and in the genitive arjulikum). Lf che mujtahid relies on 
the genitive declension, he can interpret this verse in two different ways, 
The first indicates that the feet should be washed, the second that wiping 
the feet with wet hands is sufficient. The majority of Islamic scholars main- 
tain that this interpretation is far from possible. They maintained that ‘your 
feet’ is coupled with ‘your hands’. The latter is accusative. Therefore, what 
:cusative, due to the Arabic rule thar 


is coupled to it must also be in the 
what follows the conjunction ‘waw’ takes the same case as that to which it 
is joined." "They supported their opinion with various proofs from both 
linguistic usage and sahil traditions. 

(3) Impossible interpretation. This is where an expression does not accept a 
certain interpretation by any method of analysis, and so the ta'wil is invalid 
and unacceptable. Ghazali said, ‘Every interpretation which removes and 


eliminates a nass or its part is invalid.’ 


Kinds of ta'wil according to the proofs supporting it^ 


Ta'wil may be based on authoritative source-texts, or any secondary sources, 
The source-texts are the strongest foundation for ta wil. An example of this 
is found with respect to the ruling on the legitimacy of using the skin of 
a dead animal. The Qur'ün states: "Forbidden to you are dead animals," 
"This statement apparently indicates that using the skin of a dead animal is 
forbidden under all circumstances, whether the skin is tanned or not. This 
indication is derived from the general meaning of the word ‘the dead’, But 
vant by this general meaning, since 


it is possible that the tanned hide is not m 
the prohibition relates to ‘the dead’. This, in the Lawgiver's customary 
expression, indicates that eating is forbidden, and since the hide is not 
normally eaten, the general meaning does not include the use of the leathe 
This conclusion, deduced through ta'wil, is supported by the following 
hadith source-texts 

In a tradition narrated by Ibn ‘Abbis, the Prophet said: ‘When any skin 
is tanned it becomes clean.” In its apparent general meaning, this tradition 
includes the skin of a dead animal. In another tradition related to a dead 
sheep granted to the freed slave of Maymünah, the Prophet said: ‘Why have 


The Interpretation of Clear and Unclear Words (Ta'wil) 203 


you not taken its skin, tanned it and benefited from it.’ They answered that 
it was dead. He replied: ‘What is forbidden is to eat it.” 

These two authoritative texts clearly indicate that tanned skin is not 
forbidden. Therefore they stand in support of ta'wil indicating that leather 
cluded from the general meaning of the verse.” Similarly, there is the 
‘Forbidden to 
In its general meaning this verse includes 
blood, whether shed or not. This general meaning, however, has been inter- 
preted beyond its obvious sense. Through ta'wil, unshed blood is excluded, 
based on another verse which restricts the general meaning of ‘blood’; ‘Say 
JO Muhammad}: In what has been inspired to me I find nothing forbidden 
to be eaten by one who wishes to eat it, unless it is a dead animal or blood 
poured forth.” The latter verse explains that prohibited ‘blood’ in the 
former verse means blood that has been shed. In that way the latter verse 
supports ta'wil of the former verse whereby the blood that has not been shed 
is excluded from the general meaning of the verse.” 

Analogy is often a strong proof in ra'wil. This is illustrated in the question 
of feeding the poor as a penance for wrongful killing. The Qur'an does not 
mention feeding as a way of expiation in case of manslaughter.” Moreover, 
this kind of penance apparently means that it is not an obligatory duty. 
According, to those who accept the analogy in this field, feeding as penance 
for manslaughter may be extended by analogy to zihür and the deliberate 
breaking of the fast,” because all penances are God's rights (lugiiq Allah). 
The penance for manslaughter is similar to zilidr and the penance for break- 
ing the fast. 

The Lawgiver's intention or the wisdom behind the legislation are r 
for ta'wil, and the proof on which it relies, An example of this kind is the 
understanding of zakāt in the Hanafi madhhab. The Prophet said, “For every 
forty grazing sheep one is due." The apparent meaning of this tradition is 
that one sheep would have to be given, but Hanafi scholars maintained that 
the monetary value of sheep may also be given instead. They argue that the 
wisdom behind the legislation of the zakdt is to benefit the poor. That goal 
can be reached by giving either a sheep or money, Moreover, the value of 
the sheep may even be more useful to the poor than the animal itself. 

External evidences may serve as proof which supports ta'wil, The Prophet 
once said: ‘A bad example is not for us to follow. He who retrieves his gift 
is like a dog that swallows vomit.’ This tradition apparently means that 
retrieving a gift is not forbidden because it is not forbidden for a dog to 
swallow its vomit. However, the beginning of the tradition gives clear 
evidence that it is a "bad example’ denounced by the Lawgiver. 
Consequently, it is forbidden for a giver to take back a gift he has granted 
10 someone. 


i 


ruling related to the prohibition of blood in the same vers 


you are dead animals and blood 
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The value of ra^wil 


It is obligatory to adhere to the meaning determined through proper ta'wil, 
However, this adherence should not be unquestionable and conclusive. The 
reason for this is that ra'wil is established through opinion? which can 
contain oversight and error, and therefore cannot be certain. If someone, 
for example, finds water, he must use it for ablution if his dominant 


opinion is that it is clean, with only a possibility that it is unclean. If it 
s not clean, he must renew his ablution and 


"s 
prayer." 


aspires that the water 
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Conclusion 


During my studies of the linguistic principles of usil al-fiqh and their effect 
on legal reasoning in Islamic law, I have come to the following conclusions. 
Some of these conclusions are general and some specific. 


General conclusions: 


(1) All the Islamic sciences are close to each other and none can be entirely 
iwolated.' For example, a jurist of Islamic law needs to know all the other 
sciences, without which he cannot reach the level of mujtahid. 

(2) The Arabic language is an inseparable part of Islamic law. The decline 
of Arabic is thus detrimental to the sciences of Islamic law. It is a collective 
obligation ( fard hifayali) upon the Muslim ummah to have scholars knowl- 
edgeable in Arabic who can maintain this knowledge. 

(;) Only the scientific approach to the sources of Islamic law guarantees 
their proper use. 

(4j In Islamic law there are certain principles which are considered 
unchangeable, e.g. certain prohibitions mentioned in the Qur'an. Despite 
the fact that some laws are bound to change with changing circumstances, 
any alterations must remain consistent with the immutability of the above 
principles. 


Specific conclusions: 


(1) A thorough knowledge of the linguistic principles found in the source 
methodology of Islamic jurisprudence is essential to a proper understanding 
of the authoritative texts from which the legal rulings of Islamic law are 


deduced. 
(2) These principles are based on the rules of the Arabic language. 
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Therefore, knowledge of the Arabic languag 
jurist in the field of legal reasoning (ijtihad). 
(3) The source methodology (usiil) and the particulars ( fini’) of Islamic li 
are inseparably connected. Knowledge of this link and the application o 
the source methodology in legal reasoning is the safest way of conduci; 
ijtihad. 

(4)These principles facilitate the legal reasoning, of mujtahids, because tho 
help them distinguish between speculative and definite meanings. Tha 
allow them to categorise these meanings so that the clearer ones my lk 


e is necessary for any Kin 


given precedence in case of conflict, 

(5) It is necessary to understand the language and the environment in wii 
the Qur'an was revealed: this knowledge helps us better understand th 
authoritative texts, 

(6) Legal reasoning in Islamic law cannot be properly carried out withou 
the implementation of these linguistic principle: 
(7) Understanding the authoritative texts and their interpretation is a nu 
cause of disagreement between Islamic jurists (fugaha’), 

(8) The linguistic principles are only one step in the process of legal ret 
ing in Islamic law. Before a mujtahid reaches this step he must e 
authenticity of the texts used in the process of ijtiliád. 

(9) Some disagreements regarding method among, Islamic schola are al 
technical nature. 

(10) An authoritative text cannot be interpreted in isolation from oth 
authori 
(11) An interpretation beyond the obvious meaning of the texts (u'vil) mw 
be used with great care and by strict adherence to strict rules, Any oth 
approach may lead to the misinterpretation of authoritative texts. 

(12) Knowledge of linguistic principles may help to provide a better mdr 
standing of legislation in Islam and of Islamic law in general. 


mine th 


ive texts, because authoritative texts explain each other, 


NOTES 


1, Even sciences which study nature are a part of Islam and may be considered Mam 
"This is because every true knowledge, according to Islam, comes from one source 
every true knowledge leads to Him by His way 
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Selected Biographical Notes 


ABD AL-JABBAR, al-Hamadhani al-Asdabadi (d. 415an/1025 
was the most prominant of Mu‘tazili scholars and held the title d 
al-Qudat (Judge of Judges). Among his books are: Tanzih al-Qur'ān ‘an, 
al-Majá in, al-Amáli, Sharh al-Usil al-Khamsah, al-Mughni ft Abwàb 
al-Tawhid wa’l-Adl, Tathbit Dalá'il al-Nubuwwah, Mutashabih al-Qur àn. 
(al-A làm, 111:273.) 

“ABDULLAH IBN ‘UMAR, (d. 73A1/692cr) A companion ofthe Prophet 
and son of the second caliph. He gave fatwas for a period of 60 years. 
Books of hadith record his 2630 hadith. (Tahdhib al-Asma’ wa'l-Lughát, 
L278; Tabaqāt Ibn Sad 1V:105-138; Hulyat al-Awliya’ wa-Tabagat 
al-Asfiya’, 1:292; al-A' lam, IV:108.) 

ABDULLAH IBN AL-ZUBAYR, (d. 73A1/692ct). The first child born 
in Medina after the Hijrah. He became caliph in 64 an, after the death 
of Yazid b. Mu'awiyah, and held that post for nine years. (al-A 
IV:87.) 

ABU HANIFAH, al-Nu‘man b. Thabit, (d. 15045/767cx). The founder of 
the Hanafi madhhab and a prominent mujtahid. One of four imams of Ahl 

al-Sunnah. Among his works are: al-Musnad, al-Makharij, al-Fiqh al-Akbar. 

f kh Baghdad, X111:323-423; al-Bidāyah wa'l-Niháyah. X:107; al-A lam, 
VIII36.) 

ABU HURAYRAH, ‘Abd al-Rahman b. Sakhr al-Dawsi, (d. 594/679CE). 
A companion of the Prophet and one of the most prolific narrators of 
hadith. In all, 5,374. hadith were transmitted from him. (Talidhib al-Asma’ 
wa'l-Lughdt, 11:270; Si ifiwahi Y ; al-A‘lam. 11:308.) 

ABU YUSUF, qüb b. Ibrahim al-Ansári al-Küft (d. 182an/798cr). The 

famous student of Abū Hanifah and a g scholar of figli. Among his 

books are: al-Khavaj, al-Athar, al-Nawādir, Ikhtilaf al-Amsar, Adab al-Qadi, 

al-Amalt fi al-Fiqh. (al-A làm, VHI: 191.) 
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'A'ISHAH, bint Abi Bakr al-Siddiq (d. 58An/678ct). Wife of the Prophet. 
In her time, the most knowledgeable Muslim woman in law and literatu 
She transmitted 2,210 hadith from the Prophet. (Tabaqāt Ibn Sa d, VIIL:3 
Hulyat al-Awliya’ wa-Tabagat al-Asfiya, VIL al-A ám, 1:240.) 

“ALĪ IBN ABI TALIB (d. 40An/661cr). Cousin and son-in-law of the 
Prophet. The fourth ‘righteous caliph’. He was the second person to 
accept Islam after Kh , the Prophet's first wife. In the year 
35AH/656CE he became caliph, He was assassinated in 40An/661c6. He 
transmitted 586 traditions. (Sifat al-Sufivah, L118; Tarikh al-Umam wa'l- 
Muliik, V1:83; al-A' làm, 1V:295.) 

AL-AMIDI, Abii al-Hasar Din ‘Ali al-Taghlibi, (d. 63141/123366). 
Authority on kaldm and jursiprudence. He wrote more than twenty 
books, among which are: al-Ihkim fi Usl al-Ahkam, Abkar al-Afkar, Lubab 
al-Albab, Daqá'iq al-Haga’iq, al-Mubin fr Sharh al Ulam" wa’l-Mutakallinin, 
(al-A làm, 1V:3 32.) 

AL-ANSARI, Abū Yahyi Zakariyyà 
(d. 926an/ 1 5200r). He was shaykh al- 
the traditions. Among his books a shayat al-Wustil Sharh Lubb al- Usil, 
Fath al-Rahmān (tafsir), Tuhfat al-Bārī ‘ala Sahih al- Bukhari, Asná al-Matálib 
Sharh Rawd al-Talib (fiqh). (al-Kawakib al-Sa’irah fr. A yán. al-Mi'ah 
al- Ashirali, 1:196; al-A'lam 11:46.) 

AL-ASFAHANI, Shams al-Din Malimüd Abū al-Thana’ (d. 749A1/ 139461). 
Scholar in fiqh, tafsir and philosophy. Among his works are: 7 I 
al-Minhdj li'l-Baydáwi, Sharh Kafiyat li-Ibn al-Elajib. (Bughyat al-W t, 
p. 388; Shudhurāt al-Dhahab, V:165; al-A làm, VIE:176.) 

AL-BALKHI, Ahmad b. Sahl (d. 322A1/934ct). A prominent scholar of 
Sha ah, philosophy and literature, Among his books are: Aqsdm 
al- Ulim, Shará'i' al-Adyàán, Kitab al-Siyasah al-Kabir, Akhlāq al-Umam, 
Nazm al-Qur'an. (al-A' làm, 1:134.) 

AL-BASR.Í, Muhammad b. "Ali (d. 436An/1044cr). A Mu'tazili leader. His 
best known books are: al-Mu'tamad fi Usiil al-Figh, Sharh al-Usril 
al-Khamsah, (Wafayat al-A' yan, 1:482; Tarikh Baghdad, WI:100; al-A làm, 
VI:275.) 

AL-BAYDAWI, ‘Abdullah b. ‘Umar (d. 685an/1286c1). Prominent 
scholar, judge and commentator on the Qur'án. Among his books are: 
Anwar al-Tanzil wa-Asrar al-Ta'wil, Minhaj al-Wusiil ila “Ilm al-Usil, 
Tawali® al-Anwār. (al-Bidayah wa’l-Nihdyah. X111:309; Bughyat al- Wii at, 
p. 286; al-A'lam, IV:110.) 

AL-BAZDAWI, Fakhr al-Islim “Ali b. Muhammad (d. 482An/1089cr). A 
prominent scholar in figh and ugiil al-fiqh, he was a follower of the Hanafi 
school. Among his books are: al-Mabsiit, Kanz al-Wusiil (known as Usiil 
al-Bazdawi), ‘Tafsir al-Qur'an, Ghina’ al-Fuqahā’. (al-A lam, 1V:328.) 


aki al-Sh 
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AL-BUKHARL, "Abdul- Aziz b. Ahmad, (d. 730A0/1330ct). A renowned 
fi jurist knowledgeable in uil al-fiqh. Among his books are: Kashf 
Sharh Usiil al-Bazdawi, Sharh al-Muntakhab al-Husami. (al-A‘lam, 


1V:13.) 
AL-DABÜSI, Abū Zayd ‘Abdullah b. ‘Umar b. ‘Abdul ‘Aziz (d. 430An/ 


1039CE). A jurist whose books include: Ta'sis al-Nazar, al-Asrar, Taqwim 
al-Adillah. (al-A lam, 1V:109.) 

AL-DAHHAK, Abū Unays b. Qays al-Fihri (d. 65an/684cx), A prominent 

Mu‘awiyah appointed him first as governor of Küfah then as 
governor of Damascus. (al-A' lam, Wl:214.) 

FATIMAH BINT QAYS, al-Qurashiyyah (d. circa s0an/670C8), One the 
first women companions of the Prophet to choose hijrah to Medina. (al- 
A làm, Vi131.) 

AL-GHAZALI, Muhammad Abū Hamid (d. sosAn/1111cE). Recognised 
as the greatest theologian-mystic of Islam, he wrote more than 200 books 
among which are: Ihya’ "Uli. al-Din, Tahāfut al-Faläsifah, al-lgistd 
[Pll tigad, al-Mustasfa min ‘Ibn al-Usil, al-Mankhil min “Ilm al-Usiil. 
(Wafayat al-A yàn, 1:463; Shudhurat al-Dhahab, IV:10; al-A làm, VIIE22.) 

AL-HASAN AL-BASRI, (d. 110An/728ct). The most famous of the 
tabi fin, Born in Medina he moved to Basrah and became an imām in 
and a prominent scholar during the reign of Mu'àwiyah. (al-A‘lam, 
11:226.) 

AL-HASAN IBN ‘ALI, (d. soAn/6 
considered the fifth ‘righteous cal 


3). Grandson of the Prophet and 

The people of Iraq appointed him 
as caliph in 40 an and asked him to fight Mu'awiyah. He was reluctant 
to fight his brothers in Islam. He resigned as caliph and retired to Medina, 
where he died. (al-A làm, V: 199.) 

AL-HINDI, Abū ‘Abdullah Safiyyuddin Muhammad b. ‘Abdurrihim (d. 
715au/1315C8). A scholar of fiqh and usl al-fiqh. Among his books are: 
Nihayat al-Wusal ila "Ilm al-Usiil, al-Fá'iq, al-Zubdah, (al-A làm, V1:200.) 

AL-HUSAYN IBN ‘ALI, (d. 61an/68oct). Grandson of the Prophet. He 
was killed in Karbala’ on Friday, roth Muharram 61 an, (al-A“lām, 11:243.) 

IBN ‘ABBAS, ‘Abdullah (d. 68An/687ct). He was a prominent companion 
renowned for his learning. He transmitted many traditions from the 
Prophet. Buk and Muslim record 1,660 hadiths from him. (Hulyat 
al-Awliya’ wa- Tabaqāt al-Asfiya’, 1:314; al-Isabah fi Tamyiz al-Sahabah, no. 
4772; al-A làm, IV:95.) 

IBN AL- ARABI, Abū Bakr Muhammad b. ‘Abdullah al-Ma'afiri. (d. 
543an/1148cr). A prominent judge and scholar of hadith. He wrote on 
all the major fields of Islamic science. Among his books are: al- Auásim 
min al-Qawasim, Alikim al-Qur’an, al-Nasikh wa’l-Mansiikh, al-Insaf fi 
Masa’il al- Khilaf. (al-A‘ làm, V1:230.) 
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IBN AL-ATHIR, Majid al-Din Abi’l Sa‘adat al-Mubarak (d. 606An/ 
1210Cr). A famous scholar of the Arabic language, usiil al-fiqh and hadith. 
Among his books are: al-Nihdyah fi Gharib al-Hadith wa’l-Athar, Jami’ 
al-Usiil fi Ahadith al-Rasil, al-Ingaf fr al-Jam' bayn al-Kashf wa'l-Kashshaf. 
(al-A' lam, V:271.) 

IBN AL-HAJIB, ‘Uthman b. ‘Umar b. Abi Bakr al-Maliki (D. 646An/ 
1249CE). A famous scholar in fiqh and Arabic language, he was a follower 
of the Maliki madhhab. Among his books Muntaha al-Sawl wa'l-Amal 
fi ‘Ibn al-Usil wa'l-Jadal, al-Kafiyah fi'l-Nalnv. (Wafayat al-A yan, E314; 
Ghāyat al-Nihdyah ft Tabaqat al-Qurva’, 1:508; al-A‘lam, 1V:211.) 

IBN HAZM, Abū Muhammad ‘Ali b. Ahmad b. Sa'id, (d. 456AH/1064CE). 
A famous scholar, poet, and theologian in Andalusia. He was a prominent 
exponent of the Zahiri school of law. Among his books are: al-Fisal 
Jil-Milal wa’l-Alwa’ wa’l-Nihal, al-Muhalla, al-thkam ft Usiil al-Ahkam 
(rshád. al-Arib ila. Ma'rifat al-Adib, V:86-97; Lisán al-Mizan, IV:19i 
al-A lam, 1V:254.) 

IBN HUMAM, Muhammad b. ‘Abd al-Wahid (d. 861AÓ/14. . One of 
the most famous of the Hanafi scholars. Among his boo al- Fath 
al-Qadir, al-Tahrir, Zad al-Fagir, Mukhtasar ft Fun al-Hanafiyyah. 
(al-A làn, VE255.) 

IBN KA‘B, ‘Ubayy (d. 21Au/642cr). A sahabi from Medina who had been 
a famous Jewish scholar before he embraced Islam. He was one of the 
companions who committed the Qur'án to writing. He transmitted 164 
hadith. (al-A' làm, 1:82.) 

IBN AL-MUNDHIR, Abū Bakr Muhammad b. Ibrahim al-Naysabini, (d. 
319AH/931cE). A famous jurist, mujtahid, and shaykh of the Haram in 
Mecca. Among his books are: al-Mabsiit, al-Awsat fr al-Sunan wa-ljmă 
wa-Ikhtilāf al- Ulamā’, T al- Qur'àn. (al-A lam, V:294.) 

IBN AL-MUSAYYAB, Sa'id b. al-Musayyab al-Makhzümi al-Qurashi (d. 
94AH/713CL). One of the prominent (abi iin and one of the seven jurists 
(fiqah) of Medina. (Hulyat al-Awliya’ wa-Tabagat al-Agfiya’, 11:161; 
al-A‘lam, HI: 101.) 

IBN QUDAMAH, Muwaffaq al-Din ‘Abdullah b. Ahmad b. Muhammad 
(d. 620an/1223CE). A prominent fagih and among the greats of the 
Hanbali madhhab. Among his books are: al-Mughni, Rawdat al-Nāzir 
wa-Jannat al-Man al-Muqni“. (al-Bidayah wa'l-Nihāyah, XITE99; 
Shudhurāt al-Dhahab. V:88; al-A lam, IV: 76) 

IBN AL-RAHAWAYH, Abü Ya'qüb I 
Marwazi (d. 238AH/853Ck) 
Ahmad b. Hanbal, Bukhari, Muslim, Tirmidhi and Nasa’t. Among his 
books are: al-Musnad, al-Hashiyah (al-A‘lam, 1:292.) 

IBN SÁMIT, Aws (no dates). A companion of the Prophet who took part 


b. Ibrà 


ar whose students 


im al-Llanzali al- 
ncluded 


A renowned sch 
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in the battle of Badr and most of the other military campaigns. (Usud 
al-Ghabah fi Tamyiz al-Saliabah, 1: 146.) 

IBN TAYMIYYAH, Ahmad (d. 728An/1328CE). A famous theologian and 
a mujtahid. He was imprisoned many times in Cairo, Alexandria and 
Damascus and died in prison in Damascus. He wrote more than three 
hundred works among which are: al-Siyāsah al-Shar iyyah, al-Fatáwi, 
al-Imán, al-Jam Bayn al-Nagl wa'l- Agl, al-Furgan Bayn Awliya’ Allah wa 
Auliya’ al-Shaytán. (al-A làm, 1:144.) 

AL-IJI, ‘Adud al-Din ‘Abdurrahman b. Ahmad (d. 786An/1355cE). A 
scholar of usiül al-fiqh and Arabic language. Among his books are: 
al-Mawüqif, al- Aga id al-“Adudiyyah, Sharh Mukhtasar Ibn al-Hajib. 
(Bughyat al-Wu'at fi Tabaqat al-Lughawiyyin wa'l-Nulihát, p. 296; Miftah 
al-Sa‘ddah wa-Misbah al-Siyadah, 1: 196; al-A‘lam, I j 

“IKRIMAH IBN ‘ABDULLAH, (no dates). A prominent tübi'i. He was 
knowledgeable in tafsir. (al-A lam, 1V:244-) 

AL-JASSAS, Abū Bakr Ahmad b. ‘Ali al-Rázi (d. 370An/980CE). A promi- 
nent Hanafi scholar. Among his books are: Alykam al- Qur'àn, al-Fustil fi 
Usill al-Fiqh. (al-Jawahir al-Mudiyyah fi Tabagat al- Hanafiyyah. 1:84; al- 
A am, 1:171.) 

AL-JUBBA'T, Abū al-Hasan ‘Ali b. Muhammad al- al-Ishbili (d. 
663An/1265CE). He was a prominent judge in Andalusia and Morocco, 
(al-A lam, 1V:331.) 

AL-KARKHI, Abū al-Hasan ‘Abdullah b. al-Husayn (d. 340A/952ct). 
"The last of the famous Hanafi jurists of Iraq. Among his books are: Risalalr 
fi al-Usiil, Sharh al-Jámi^ al-Saghir, Sharh al-Jāmi* al-Kabir. (al- -A lam, 
IV:191.) 

KHAWLAH BINT THAʻLABAH, al-Khazrajiyyah (no dates). A com- 
panion of the Prophet, An incident concerning her and her husband was 
a reason for the revelation of the verses of zihār (Tahdhib al-Tahdhib, 
XIl:314.) 

AL-KHUDRI, Sa'd b. Malik al-Khazraji (d. 64an/666cr). A prominent 
companion of the Prophet and a leader of the Ansar. ( Mashāhīr “Ulama’ 
al-Amsar wa-A' làm Fuquhā’al-Aqtār, p. 30.) 

AL-MAWARDI, Abū al-Hasan “Ali b. Muhammad (d. 450An/1058cE). A 
prominent scholar and judge. Among his books are: Adab al-Dunya 
wa'l-Din, al-Alikam al-Sulfaniyyah, al-Nukat wa'l- Uyin, al-Hawi, Nasihat 
al-Mulük, A làm al-Nubuwwah. ( al-A làm, 1V:327.) 

MAYMUNAH, bint al-Harith b. Huzn al-Hilaliyyah (d. s1an/671CE). The 
last woman to marry the Prophet, and the last of his wives to die. ( Tabaqat 
Ibn Sad, Vill:o4-100; Usud al-Ghābah fi-Tamyiz al-Sahübah, V:550; 
al-A làm, V11:342.) 

MU'ÁDH IBN JABAL, al-Awsi al-Khazraji, (d. 18AH/639CE). A prominent 
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companion of the Prophet. He transmitted 157 hadith. (al-A lam, 
VII:258.) 

MUJAHID IBN JABR, Abii al-E -Makki (d. 104A4n/722cr). One of 
the fbi fin and a renowned muffasir. He was taught tafsir by Ibn ‘Abbis. 
(Mizan al-I'tidál, V:9; Hulyat al-Awliya’ wa-Tabagat al-Asfiya’, 11:279; 
al-A làn, V:278.) 

MUTHANNA, Abū ‘Ubaydah Ma'mar b. al-Muthanna 
209A1/824CE). A prominent scholar in Arabic language and litera 
wrote more than two hundred books, among which are: Naqa'd Jarir 
wa'l-Farazdaq, Majiz al-Qur'àu, Ma'athir al-Arab, al-Insān, Tabaqāt 
al-Shi'r, (al-A làm, VU:272.) 

AL-NAKHA'I, Abū ‘Imran Ibrahim b. Yazid al-Küfi (d. 96An/81 
prominent narrator of hadith from the second generation of Muslims; 
a mujtahid with his own madhhab. (Tabagat Ibn Sa'd, VI: 188-199; Hulyat 
al-Awliya' wa- Tabagiát al-Asfiya’, 1V:219; al-A lam, 1:80.) 

AL-NASAFI, I-Din Abii al- “Abdullah b. Ahmad (d. 710An/ 
1310CE) He was knowledgeable in fiqh and taf 
many works among which are: Madarik al- Ta 
al-Asrár, al-Wafi. (al-A'lam, 1V:67 

AL-QARRAFI, Abū al-' Abbas Sh al-Din Ahmad b. Idris (d. 684an/ 
1285ckr). A Maliki scholar, Among his books are: al-Dhakhirali, Sharh 
Tangih al-Fugil, Nafa’is al-Ustil. (Shajarat al-Nür al-Zakiyyah, p. 188; 
Mu jam al-Matbii at, p. 1501; al-A' làm E94.) 

AL-RAZI, Fakhr al-Din (d. 606An/1210CE). A famous theologian, 
philosopher, scholar of usil al-fiqh and tafir. Among his books are: 
Mafütili al-Ghayb, al-Mahisii fi “Ilm al-l al-Ma. al- Khamsün fi “Ilm 
al-Kalam. (Wafayat al-A^yan, 1:474: Lisan al-Mizan, 1V:426; al-A' làm, 
VI:311.) 

SA'D IBN ‘UBADAH, al-Kh: 


nd was the author of 
|, Kanz al-Daga’iq, Kashf 


ji, (d. 1441/635cr) One of the com- 
panions of the Prophet and the er of the Khazraj. He took part in 
many battles with the Prophet. (al-A lan, 11:85.) 

SALIM IBN ‘ABDULLAH, b. ‘Umar b. a 
Grandson of “Umar ibn al-Kl 


. A prominent 
companion of the Prophet. He transmitted some traditions from the 
Prophet. (al-A lam. 11:139.) 

AL-SAR.AKHSI, Abū Bakr Shams al-A'immah Muhammad b. Ahmad (d. 
483An/109ocr) He was a judge, prominent Hanafi schola 
Among his books are: al-Mabstit (which he dictated to his students while 
confined in the Well of Ozjand in Farghanah), Usil al-Sarakhsi, Sharh 
al-Jàmi' al-Kabir li'l-Imām Ahmad. (al-Jawahir al-Mudiyyah fr "Tabaqát 


and mujtahid. 
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al-Hanafiyyah, 1:28; Mifiah al-Sa'ādah wa-Misbah al-Siyadah, 11:55; 
al-A'lam, V:315.) 

AL-SHAFI‘I, Muhammd b. Idris (d. 204AH/820ct). The founder of the 
Shafi'i madhhab and one of the four imams of Ahl al-Sunnah. Among his 
books are: al-Umm, al-Musnad, Ahkām al-Qur'án, al-Risálah. (Tadhkirat al- 

Huffiz, 1:329; Tahdhib al-Tahdhib, 1X: Tarikh Baghdad, 11:56-73; 
al-A‘lam, V 1:26.) 

AL-SHATIBI, Ibrahim b. Mūsā (d. 790AH/1388ct). A famous scholar in 
usil al-fiqh from Granada and a leader in the Maliki school. Among his 
books are: al-Muwaj al-F tisám, al-Maqàsid al-Shafiyah fi Sharh Khulasat 
al-Kafiyah. (Nayl al-Ibtihaj bi-Tatriz al-Dibaj, pp. 46-50; al-A làm, 1:75.) 

AL-SHAWKANI, Muhammad b. ‘Ali (d. 125041/1834CE). A prominent 
jurist and a mujtahid from Yemen. He maintained that tadlid is forbidden. 
He wrote 114 books, including: Nayl al-Awtar Sharh Muntaqà al-Akhbar, 
Irshad al-Fuluil, Fath al-Qadir. (al-Badr al- Tali' bi-Mahasin man bad al-Qam. 
al-Tàsi', 11:214-225; al-A làm, V1:298.) 

AL-SHAYBANI, Muhammad b. Hasan (d. 189An/804CE). He was an imam 
in both fiqh and usiil al-fiqh. He transmitted and spread the figli of Abü 
Hanifah. His most famous books are: al-Mabsiit, al-Ziyadat, al-Jami* 
al-Kabir, al-Jami" al-Saghir, al-Siyar al-Kabir, al-Siyar al-Saghir. (al-Bidayah 
wa'l-Nihayah, 1:202; Lisán al- 1, V:121; al-A fam, V1:80.) 

AL-SHIRAZI, Ibrahim b. “Ali al-Fayrüzabàdi (d. 476AR/ 1083cr) A promi- 
nent scholar and mufii. Among his books are: al-Tanbih, al-Muhadhdhab, 
al-Tabsirah, al-Lumma, Tabagat al-Fuqahá'. (Tabagat _al-Shafi'iyyah 
al-Kubra, 11:88; Wafayat al-A‘yan, al-A làm, 1:51.) 

SUFYAN AL-THAWRI, (d. 1614/778cE). Renowned for his piety, he 
was a leading hadith scholar. Among his books are: al-Jami al-Kabir, 
al-Jami^ al-Saghir, al-Fará'i ‘abaqat Ibn Sad, VE257; al-Fahrasat, 1:225; 
Tahdhib al-Tahdhib, W:111-115; al-A lam, 1:104.) 

AL-TABARI, Muhammad b. Jarir (d. 310AH/923Ct) A prominent 
historian and mufassir. His books include: Akhbar al-Rusul wa’l-Mulitk 

(known as Tarikh al-Tabari), Jami’ al-Bayan fi Tafsir al-Qur'án (known as 

Tafsir al- Tabari), Ikhtilāf al-Fugaha’, al-Qira’at. (al-A' lam, VI:69.) 

AL-TUSI, Abū al-Mabasin Shihabuddin (d. s15An/11 He was a 
minister at the time of sultan Shanjar Shah al-Saljüqi. His teacher was 
Imam al-Haramayn al-Juwayni. He died in Naysabür. (al-A'lam, 11:352.) 

‘UMAR IBN AL-KHATTAB, (d. 23a1/644ct). The second caliph and 
the first to be given the title amir al-mu’minīn. Under his reign, the Islamic 
state rapidly extended. He transmitted 537 hadith. (Hulyat al-Avliya’ wa- 
Tabagat al-Asfiya’, 1:38; Sifat al-Sufwah, 1:101; al-A lam, Vz45.) 

"UR WAH IBN AL-ZUBAYR, (d. 93an/712 Brother of Abdullah ibn 
al-Zubayr and one of the seven main jurists of Medina. (Sifat al-Sufivah, 


dsi 
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1:47; Hulyat al-Awliya’ wa-Tabagat al-Asfiya’, 11:176; al-A‘lam, 1V:226.) 

‘UTHMAN IBN ‘AFFAN, (d. 35AH/656cr). He was the third of the 
righteously-guided caliphs. He completed the collection of the Qur'an. 
He transmitted 146 hadith. (Hulyat al-Awliya’ wa-Tabagat al-Asfiya’ 1:55; 
Sifat al-Sufiwah. 1:12; al-A lam, IV:210.) 

AL-ZAHIRI, Dawid b. “Ali b. Khalaf, (d. 270an/s84cr). An imam and 
mujtahid. He and his followers were called Zahiris because they followed 
the apparent meaning (zahir) of the authoritative texts. They rejected 
ta'wil and qiyás. Dawid was the first to express these opinions. (Wafayat 
al-A'yün, 1:175; Tadhkirat al-Huffaz 11:136; Lisam al-Mizan, 11:422; 
al-A' làm, 11:331) 

AL-ZUHRI, Abū Muhammad ‘Abdullah b. “Umar (d. 252A1/866ct). A 
judge and hadith scholar who hailed from Asbahan. (al-A' lam, IV:109.) 


Glossary 


Ahad: solitary hadith reported by a single person or a limited number of 
persons. 

Abkam ‘agliyyah: rational judgements. 

Ahkim hissiyyah: rulings reached through the senses. 

Ahkam shar iyyah: rulings reached through authoritative texts. 

Alim taklifiyyah: commandment rulings. 

Ahl al-kitāb: lit. the People of the Book; non-Muslims who believe in the 
holy scriptures, Christians and Jews. 

‘Aum general, unspecified; a technical term normally referring to general 
meaning. 

Amr (pl. awamir): command, matter, affair. 

Amr muqayyad: restricted command, 

Amr mujlag: absolute command. 

‘Agidah: Islamic beliefs. 

“Aql: reason, intellect, rationality. 

Ash'aris: the school of “ilm al-kalam named after al-Ash'ari. 

Asl (pl. usiil): lit. root, essence, base; that upon which something else is built. 
Technically, the sources of law or the principles of jurisprudence. 

invalid, null and void, without any effect. 

: sale transaction. 

Bay’ al-gharar: deception sale. 

Bayin qat i: definite explanation and clarification. 

Di if. weak; also used for traditions with weak chains of narration. 

 Dalilár (sing. dalālah): meaning, implication of words. 

Dalilát al-alfáz: verbal indications. 

Dalilát al-ima': gesture, meanings of a given text which is borne out by the 
text’s gesture. 

Dalalat al-iqtidā': required meanings of a given text; a technical term which 
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normally refers to a meaning of the text necessarily presumed and on 
which the correctness of that text and its validity in Shari'ah depend. 

Dalalat al-mafhim: implied meanings of a given text; a technical term which 
normally refers to an implicit meaning reached by way of inference and 
not indicated by the word’s apparent indication. 

Dalalat al-mantiiq: pronounced meanings of a given text; a technical term 
which normally refers to a text’s indication for a ruling mentioned in 
the text and pronounced by complete correspondence (mufabaqah), by 
partial inclusion (tadammun) or by a necessary idea attached to the mean- 
ing in the mind (iltizam). 

Dalàlàt al-naşş: inferred or implied me: 
normally mening that the indi 


nings of a given text; a technical term 

ated ruling is valid for another incident, 
because both incidents share an effective cause ('illal). 

Fahwā al-khitab: superior meaning. 

Far’; lit. a branch or sub-division, and (in the context of qiyás) a new 
and a new subject. 

F'ard: obligatory, obligation, precept of the divine law. 

Fiqh: lit. understanding, the science of Islamic law or jurisprudenc 

Fuqahá* (sing. fagili): legal scholars, jurists, those who are learned in fiqh. 

Furi’ (sing. far): branches or subsidiaries, such as the branches of figli as 
opposed to its roots and sources (usi al-fiqh). 

Ghalib al-zaun: prevailing speculative indication. 

Ghdayah: the extent of application. 


Ghayr al-sarth: unclear, latent, unpronounced, ambiguous, equivocal. 

Ghubar: dust (normally associated with tayammum). 

Hadd (pl. hudid): lit. limit; prescribed punishment; a specific, fixed penalty. 

Hadith: narratives and reports of deeds and utterances of the Prophet as 
recounted by his Companions, 

Häl; circumstantial expression, sta 


tus, linguistic form. 

Halal: what is allowed, a permissible act or an article one is permitted to 
consume. 

Hanafi: Sunni school of law which developed in Küfa, Iraq, named after 
Abü Hanifah 

Hanbali: the Sunni school of law named after Ahmad b. Hanbal. 

Hagiqi: original, real, literal (as opposed to metaphorical). 

Haqq: the right cause, right of God or public right. 

Harim: forbidden, a forbidden act or an article forbidden to consume. 

Hayd: menstruation, 

Hiss: intuition. 

Hudiid: see hadd. 

Hujjah: legal proof or evidence. 

Hukm (pl. alibáni): as in hukm shar i or the injunction of the 
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Hukm juz’i: partial ruling or injunction. 

Ibahah: allowance, permissibility. 

"Ibárat al-nass: explicit meaning of a given text. 

Idafah: genitive construction in Arabic. 

"Iddah: che waiting period during which a woman cannot rer 
ing dissolution of marriage by divorce or death. The legal rights and 
obligations of the spouses are not wholly extinguished during this period. 

Iii: consensus, a source of Islamic jurisprudence, unanimous opinion of 
the Muslim scholars on any matter of faith after the death of the Prophet. 

Ijtihdd: lit. exertion; exertion of effort by a qualified scholar or group of 
qualified scholars to discover the Islamic point of view on a certain issue 
through the application of knowledge 

Ikhilaf: lit. disagreement, normally associated with jurist disagreement. 

“Ilah: effective cause of a certain injunction (in the original sources of the 
Shariah) which provides justification for assimilating a derived case to a 
basic ca of analogy (qiyas). A legal principle established 

on the grounds that 


rry follow- 


in the proces 
by an original case 
they possess 

Ilm al-kalám: scholastic theology. 

ached to a meaning in the mind, e.g. a human 


s extended to cover new c: 


a common ‘illah. 


Iltizām: a necessary idea al 
being indicates a being capable of knowledge. 

Indhar: warning, legal notice. 

Iqtida’ al-nass: the required meaning of a given text. 

Inshad: guidance. 

Isharat al-nass: the alluded meaning that can be detected in a given text. 

Isti árah badi ahi: rhetoric metaphor. 

Istighrag: inclusion by one concept of many others. 

Istilisán: to deem something good, a discursive evidence used by some jurists 

given to a rule other than the one reached by the 


whereby preference i: 
more obvious form of analogy. It is in this context that istilisãn has some- 
preference’. It is used only in cases not 
‘an, hadith or ijma’. 


times been translated as ‘jurist: 
regulated by authority of the Qur 

Istiláli: convention. 

Istinbat al-ahkam: juridical deduction, deduction of legal rulings. 

Istishab: presumption of continuity, or of continuation of the status quo ante; 
a methodological principle whereby the welfare and well-being of both 
the individual and society are deemed paramount in reaching a legal 
judgement. 

Istisláli: a methodological principle whereby the welfare and well-being of 
both the individual and society are deemed paramount in reaching a legal 
judgement. 

Istithna’ muttasil: attached exception. 
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Mtibar: a calling for contemplation, admonition; something Consequential. 

Jahiliyyah: ignorance, a term used to refer to the period before the advent 
of the Prophet and the final revelation. 

Janibah: the state of ritual impurity of a person after sexua] disc harge or 

contact, whether intentional or not. g 

Jarh wa ta' dil: the criteria by which to appraise narrators of hadith — 
tion (jarh) or acceptance (ra dil). 

Jihad: lit. striving for the sake of God, self-exertion and Strügple 
of establishing truth and justice in a situation of imbalance, 

Jins: kind, type, generic type. 

Jumhūr. dominant majority of Muslim scholars. 

Kali: words; normally refers to scholastic theology. 

Kanz: accumulated money from which zakāt is not paid. 

Kararah: blameworthy, abhorrence, abomination. 


rejec- 


for the sake 


Khabar wühid: a solitary tradition narrated by a limited pumber of 


ators, 


afi: hidden, obscure; also refers to a category of unclear words, 
Khalaf: the latter generation of the Muslim community. 
Khüss: specific, a word or a text which conveys a specific me. 


aning. 
Khilaf al-asl: opposite to the ba 


ic, original and approved status, 

Khul: release or redemption, a form of divorce by mutual agreement, a 
dissolution of the marriage bond by an utterance of this word or it 
derivatives, and for which the wife pays or promises to pay some/part 
of the dowry given to her. 

Lafz ‘dmm: general word. 

Lahn al-khițāb: parallel meaning. 


Li án: lit. imprecation, cursing, a form of irrevocable dissolution of marriage 
whereby the husband affirms four times under oath that his wil: 
committed adultery and invokes the curse of God on himself should he 
be telling a lie; the woman then affirms four times under oath that her 
husband is telling a lie, and invokes on herself the curse of God should 
he be telling the truth. Also called mula anah. 

Madhhab (pl. madhahib): ssical juridical/theologi 
thought. 


al schools of legil 


Mafhiim: notion, concept, implicit meaning. 

Mafhiim al-mukhalafah: divergent meaning, an interpretation which diverges 
from the obvious meaning of a given text. 

Mafhiim al-nuuvafagah: agreed meaning, an interpretation which agrees with 
the obvious meaning of a given text, 

Mahdhiif: omitted. 

Mahr: also called sadág, dowry, sum of money or other property payable by 
the husband to the wife to effect the marriage. 


" 
5 
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lameworthy, abominable, reprehensible. 

a Sunni school of law developed in Medina and named after Malik 
b. Anas. 

Manat al-hukm: effective cause. 

Maudhiir: vow made to God. 

Mandib: praiseworthy, a desirable cause which does not cause blame if left 
unperformed. 

Mantriq: pronounced. 

Magis: subsidiary new case in qiyàs. 

Magis ‘alayhi: original case in qiyas. 

Mujili: non-preferable opinion. 

Mashhiir; a well-known tradition of the Prophet. 

Mashrir: stipulated. 

Mashiürali: consultation. 

Maskiit ‘anh: not mentioned, concealed, unpronounced rulings. 

Mdsfim: infallible, immune from making errors (normally refers to the 
Prophet). 

Mawld (pl. mawali): a homonym that means both the freer (the master) and 
the freed (the slave). 

Mayyitah: dead animal; cattle or beast not slaughtered according to the 
requirements of Islamic law. 

Mu'awwal: interpreted beyond the obvious meaning of the text. 

Mubayyan: determined and explained words. 

Mubham: ambiguous and unclear words. 

Mudarabah: speculation; a profit and loss-sharing contract by which one 
party provides capital and the other party manages the enterprise. In case 
of loss, the supplier of capital bears the financial loss while the agent- 
partner loses the return for his labour. Both parties share in the profit in 
agreed proportions. 

Mudmar, concealed, implicit words in a given text. 

Muhka: firm; technical term normally referring to a word or text which 
is susceptible neither to ta'wil nor abrogation. 

Mujmal: inconclusive, ambivalent, ambiguou: 
normally refers to a category of unclear words. 

Mujtahi ijtihād. 

Mufassar. explained, clarified; a technical term which normally refers to a 
category of explained and clarified words. 

Mukallaf: à person who has reached maturity and is in full possession of his 
faculties and is therefore morally responsible. 

f): articles which offer spec 


a technical term which 


a qualified person who exercises 


on, proofs of 
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Muqayyad: confined, qualifie: 


a technical word which normally refers toà 
word that indicates a subject or non-specified group of subject 
(mahiyyali), to which is attached what restricts their commonality, 

Muqtada: required indication of a given text without which the meaning of 
the text would be incomplete. 

Mugtarin: joined and associated. 

Mushkil: difficult; a technical term which normally refers to a provision 
which cannot be easily understood. 

Mushtarak: homonym; a technical term which normally refers to a word or 
phrase imparting more than one meaning. 

Mustaqill: independent. 

Mutawati’: a specified personal meaning. 

Mutawatir hadith: a tradition which has a sufficiently large number of 
independent chains of authority to guarantee its authenticity. 

Mutabagah: complete correspondence. 


Mut ah: lit. pleasure, temporary marriage recognised only by the Shih 
school, and considered illegal by the Sunnis. 

Mutakallimin: theologians of usiil al-fiqh. 

Mutashabihat (sing. mutashabih): verses of the Qu 
human comprehension. 

Mutlaq: absolute, unqualified; a technical term which normally ree 
to a word indicating a subject or a group in a multitude (mihiyyil) 
without being specific or restricted by anything that may reduce i 
commonality. 

Mutlaq sighat al-amr, absolute imperative (jussive). 

Mutlaq sighat al-nahy: absolute prohibition (jussive). 

Nadb: recommendation. 

Nafl: supererogatory worship. 

Najasah: impurity, uncleanness, dirt, filth. 

Nahy: prohibition. 


ān which are beyond 


Nakirah: indefinite noun, unknown person. 

Naskh: abrogation, cancellation, deletion or substitution of one text ot is 
injunction by another. 

Nass: text; an explicit provision of the Qur'an or Sunnah, a clear injun 
tion, an explicit textual ruling. 

Nifas: women's menstrual period after giving birth. 

Nisab: wealth up to a determined minimum value, normally the amour 
which makes the owner responsible for paying zakat. 

Niyyah: intentioi 
intention. 
Qadhf: slanderous accusation of illicit sexual relations. 

Qadr: amount. 


in Islam actions are valued according to th! 
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Qarinah: evidence, context or circumstantial evidence. 

Qasr: limitation. 

Qaf‘i: definitive, decisive, free of speculative content. 

Qar'i al-dalalah: the definite meaning. 

Qawi' id fighiyyali: rules extracted from Islamic law by the figaha’ to form a 
general rule or maxim. 

Qintar: measuring unit. One qinfar has 100 ratls(1 ratl=407.5 gms). 

Qiyās: the process of forming Islamic judgements through logical deduction 
based on the original sources of the Shariah. 

Qiyas awlā: analogy of the superior; logical deduction based on an original 
source when the cause ('illali) in a new case is more evident than in the 
original case. 

Qiyas jali: clear analogy; logical deduction based on an original source 
when the cause in a new case is more evident than in the original 
case. 

Qiyàás musawi: analogy of equals; logical deduction based on an original 
source when the cause is equally evident in both the new case and the 


original case. 

Qur’ (pl. quii): a homonym that means both the menstrual period and the 
period between two menstrual cycles. 

Rājih: preferable, used for a variant juristic opinion which is deemed to be 
a more correct view. 

Riba’: usury, interest on a capital loan. 

Riwayah: narration, transmission of hadith. 

Rukn (pl. arkan): basic element, pillar, essential ingredient, essential require- 
ment. 

Sabab al-nuziil: the specific reason and circumstances for the revelation of 


certain verses of the Qur'an. 

Sadagah: alms and voluntary almsgiving, charity. 

Sahabah (sing. sahabi): Prophet’s Companions. 

Sahih: valid and effective; authentic tradition. 

Sa' id: earthy soil, dust. 

Salaf: the first generations of Muslims. 

Salah: lit. call, invocation, supplication (du‘a’); the special obligatory prayers 
required by Islam. 

h: clear, plain, open, frank, unambiguous, unequivocal. 

ghah mujmalah: ambivalent mood. 

ghat al-jumi': mood of general meaning. 

ali: attribute. 

Siyam: fasting; abstaining from everything which may invalidate the fast, 
from the first light of dawn to sunset. 

Sháfi'i: Sunni schools of law named after Muhammad b. Idris al-Sháfi 


.In 
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usil al-figh, Shafi i school of law include 
Zahiri. 

Shari ali: the divine law of Islam. 

Shart (pl. shunt): condition, 

hirk: polytheism, idolatry; worshipping someone or something other ghan 

God, or associating something or someone w h Him. 

Shubuhat: suspicions, 

Shumil: comprehension. 

Shira: consultation. 

Sunnah: traditions attributed to the Prophet; the way of the Prophet which 
Muslims consider relevant to religious guidance, usually divided into 
verbal utterances, acts of the Prophet and the tacit assent of the Prophet. 
After the Qur'an, it is the second most important source for Islamic law. 

Ta abbud: piety, devotion, worship, obedience to God. 

Ta adhdhur: impossibility of doing something, 

Taba'iyyah: subsequently, afterwards, consequently. 

Tabi‘tin: next generation of Muslims after the sahabah. 

Tadamum: partial inclusion, 

Tafsir: explanation, normally refers to commentaries on the Qur'an. 

Tafsir qaf i: definitive explanation, 

Taharah kubra: the complete ablution, washing the entire body with water 
after ritual impurity. 

Tahdid: threat. 

Tahir: pure. 

Tahrim: prohibition or rendering something haram. 

T jiz: to deem powerless, 

Takbir. saying Allah Akbar (God is Most-great). 

Takhsis: specifying the general provision. 

Talázum: correlation between two meanings or ideas. 

Tali. justification, ratiocination, search for the eftt 
ruling. 

Tamyiz: specification of a meaning or subject. 

Ta'qib: continuation. 

Targhib: invitation, attraction, 

Tarhib: intimidation, threatening. 

hdid: intensification, strengthening; intensified pronunciation, doubling 

ofa consonant, doubling sign over a consonant. 

Taswiyali: equalisation between two things. 

Tathir. purification. 

‘Tawatur, continuous recurrence, continuou testimony, impeccable plurality 
of narrators which continue from one generation to another; normally 
describes the narration of the Qur'an or hadith. 


Shafii, Maliki, Hanbay and 


tive cause of a 


Tawhid: the belief in the oneness of God; the science of Islamic beliefs. 

Ta'wil: interpretation beyond the obvious sense of a given text; allegorical 
interpretation. 

Tayammum: ablution by rubbing the hands with clean earth where no water 
is available. 

Tayyibat: all good things. 

Ta'zir. lit/ deterrence; non-fixed punishment, discretionary penalty deter- 
mined by a judge (qadi). 

Tuhr: purity; normally the period between two menstrual cycles. 

Turab: dust. 

“Ulaina’ (sing. ‘alim): scholars. 

“Ulam al-hadith: the sciences of hadith. 

"Ulm al-Qur'ün: the nding the Qur'an. 

Ummah: the community of Islam, a generation of Muslims which includes 
all those considered in the faith of Islam. 

"Umiim al-muqtad technical term which normally refers to the generali- 
sation of the required meaning. 

“Unf qawli: verbal customs and habits prevalent in society. 

Usiil al-fiqh: source methodology of Islamic jurisprudence. 

Usüliyün: the scholars of usiil al-fiqh. 

Wadih: clear, lucid, plain, distinct, obvious, manifest; a technical term which 
normally refers to clear words. 

Wajib: obligatory, strict obligation which Muslims must observe. 

Wagifiyyah: a name applied to a number of Muslim groups or sects who 
‘halt’ to give their legal opinion about certain questions. 


iences of unders 


ime. 
cutting; in hadith refers to protection against sin. 
blution with clean water. 
pparent, manifest; a technical term. which normally refers to the 
apparent meaning of a text. 
Záhiri: a school of Islamic law based on the principle of relying exclusively 
on the literal meaning (zahir) of authoritative texts. 
akah: a religious obligation on Muslims to pay annually a predetermined 
percentage of the value of their assets to the Islamic state, to be distrib- 
uted to certain categories of people. 
Zaküt al-fitr. obligatory donation of foodstuffs or money required at the end 
of Ramadan, the month of fasting. 


Zauni: indefinite, speculative, doubtful; the legal value attached to the 
results of juristic reasoning. 

Zanni al-dalalah: indefinite meaning. 

Zarf makan: place adverb. 

Zarf zamün: time adverb. 
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Zihar. refers to what husbands once said to their wives when divorcing 
them: ‘You are to me like the back of my mother’ (i.e. unlawful for me 
to approach). 

Zina’: adultery, fornication. 

Zulm: oppression, injustice. 

Zuniin: indefinite meanings. 
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